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The legislature Illinois have passed 
act, which has now become law the gov- 
signature, requiring all directors 
banks organized under the laws the state, 
own least ten shares stock the value 
$100 each. 


The opinion J., the fed- 
National Bank Dowd, published this 
number, will prove interesting reading all 
those interested the question how far 
trust funds which have been converted 
misapplied can followed and. recovered 
from the estate defaulting trustee, 
from the assets insolvent bank. ‘The 
principle was early established that trust prop- 
erty could followed and recovered long 
could identified, and that the right 
thereto only ceased when the means ascer- 
tainment failed. When the ascer- 
tainment” had failed was often question 
difficulty particular cases. Lord Ellen- 
borough and his predecessors thought the 


“means ascertainment” would fail “when 
the subject turned into money and mixed 
and confounded general mass the 
same description,” because, money, 
recent cases the doctrine has been extended 
and recovery allowed, even though the trust 
fund has been intermingled with the general 
assets the insolvent bank and 
its specific identity lost. cases are 
ferred length, and criticized Judge 
who, the absence adjudi- 
cation the supreme court, holds that where 
the money collected cannot traced into 
any specific investment fund, but has been 
indistinguishably mingled with the general 
assets, the right follow and recover 
trust fund does not exist. 


‘The signing paper officers corpo- 
rations, agents trustees, without suf- 
ficient words designate the official repre- 
sentative character the act, frequently cre- 
ates individual liability not anticipated 
the time execution. cases will 
found this number which will illustrate 
this. one, Roger National 
Bank Groton Manufacturing Company, 
trustees estate under will indorsed 
several promissory notes their own names, 
adding thereto the words, ‘Trustees estate 
Amos Smith,” and the absence words 
restricting their liability their representa- 
tive capacity, the court held them individu- 
ally liable the indorsements. the second 
case, McKensey Edwards, note read, 
directors the Jonesville, etc., Road 
promise pay,” and was signed with the in- 
dividual names the directors, without 
more. Here the court held that the instru- 
ment was facie the individual obliga- 
tion the signers, and not the corpora- 
tion, but that parol evidence was admissible 
show mistake its execution, and that 
was fact the obligation the corpora- 
tion. 

few the rules governing signatures 
such cases, which have received the sanction 
the authorities, are here submitted. 


general rule that the mere addition 
official title, without naming other- 
wise indicating, either the signature 
the body the instrument, the person 
corporation whose behalf the instrument 
given, leaves the maker drawer individu- 
ally liable. addition the words 
urer,” and “Supervisors” are instances 
this. The word “Cashier” and its abbrevia- 
tions is, however, exception. 

the other hand, promise the ‘name 
principal, for example, Jones 
Manufacturing Company promises pay,” 
agent,” the contract the principal, 
although not signed his its name, and 
the agent not individually liable. 

Likewise, promise signed the princi- 
pal’s name, the agent, although the prin- 
cipal not indicated the body the in- 
strument, his contract, and the agent not 
bound. 

Where the principal named the body 
the instrument, other than promisor, and 
the paper signed the agent, the cases are 
not uniform the liability. prom- 
issory note, reading We, the trustees the 
Methodist Episcopal Church, A., promise 
pay,” etc., the trustees, the indi- 
vidual signers have been held bound. 
Nye, Metc., Such the hold- 
ing McKensey Edwards, anda 
number cases are the same effect. 
the other hand, President and Direc- 
tors the Company promise,” etc., 
and We, the undersigned, directors School 
District No. promise,” etc., signed with 
their names simply, have been held bind 
the corporation. Mott Hicks, 513; 
Baker Chambles, Greene, 428, and many 
other cases similar purport. 

Likewise, where the principal’s name ap- 
pears the signature the agent, 
Treas. D,” the authorities are variance. 
The weight authority that the note bill 
that the agent only, and that the princi- 
pal’s name mere descriptio persone 
although there are cases the contrary. 
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our last number called attention 
the unsatisfactory condition the law 
various states regulating the liability banks 
taking paper for collection distant 
urged the taking measures produce 
uniformity through legislative enactment, and 
stated our view the rule liability 
which would fair and equitable for both 
banker and customer. Pending uniform legis- 
lative action suggested that bankers should 
protect themselves special agreement, and 
quoted the action the banks the Pitts- 
burg clearing house adopting form 
notice that paper received for collection 
distant points was taken solely for the con- 
venience customers, the bank not 
liable for any loss incurred, directly indi- 
rectly, the acts defaults correspond- 
ents, transit, from any cause, until 
the proceeds actual money should re- 
ceived. ‘This was pasted printed 
the pass-book, and also book prepared 
specially for the purpose, and the depositor 
stance agreeing thereto. 

have received from the manager the 
San Francisco clearing house, and submit be- 
low, another form agreement, use 
among the banks there, which their lia- 
bility the matter collections distant 
points likewise limited. ‘This consists 
(1) letter instruction signed the 
depositor, and kept file the banker and 
(2) deposit ticket filled out the 
party owning the paper transmitted for 
collection. method just effectual 
the one vogue Pittsburg, and pub- 
lished enable our readers judge which 
the most convenient form for them adopt. 
The letter instruction also contains agree- 
ment the depositor that paper may 
sent through the clearing house accordance 
with its rules and regulations. 


The letter instruction follows 
San Francisco, 
Messrs. Blank Co., Bankers: 


understand that your 
bank member the San Francisco clear- 
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ing house, and that, consequently, gen- 
eral rule, all checks, drafts and other business 
paper payable any other bank member 
that clearing house which may deposited 
with you for collection, will sent for col- 
lection through the clearing house accord- 
ance with its rules and regulations now 
hereafter force. quite accord 
with our wishes and instructions. 

shall have occasion, from time 
time, deposit with your bank for collec- 
tion, notes, checks, drafts, bonds, coupons 
other business paper payable places out- 
side this city, beg instruct you all 
such cases transmit for collection, for our 
account and our risk, such business paper 
the banks persons which they may 
drawn, through such other agencies 
you may select being understood that such 
transmission, when made, for our con- 
venience, and that you are not held lia- 
ble therefor until the proceeds shall have 
reached your bank this city. 

the event your taking from any 
such outside business paper cash for our 
credit, under discount, otherwise, you will 
please consider that the collection the same 
shall made under the same conditions and 
instructions. remain, 

Yours truly, 


The following the deposit ticket 
COLLECTION. 


DEPOSITED 
with Co., Bankers, transmit- 
ted for collection for account and risk 
the bank which drawn, through 
such other agencies Co. may 
select. 


protest. 
With protest. 
San Francisco, 


Check 
Draft 
Notes 


connection with these blank forms the 
question has been Does the taking 
such agreements obviate the risks inci- 
dental the collection business paper, 
either for compensation, without com- 
pensation, distant points? ‘The answer is, 
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undoubtedly, yes. the absence 
special agreement with the depositor, the 
courts many jurisdictions have held that 
bank taking paper for collection liable for 
the acts and defaults its correspondents 
but where special agreement made defin- 
ing the nature the bank’s employment and 
limiting its liability, the responsibility the 
bank fixed accordance with the terms 
the agreement. Every bank the country 
should protect itself this way, and the risk 
attendant upon the handling paper cor- 
respondents distant places would then 
transferred from the collecting bank the 
owner, where properly belongs. 


RECOVERY MONEY PAID 
FORGED SIGNATURE DEPOS- 
ITOR. 


first series articles written and 
preparation the editor relating the duties, 
liabilities and remedies banks paying forged 


paper. 

The original rule. 

Early application. 

Criticism rule. 

Cases which old rule recognized applied. 

Cases modifying old rule. 

Statutory modification Pennsylvania. 

Further modification where holder 
worse position. 

Time discovery and notice. 

The Original examination 
the authorities the question the right 
banker recover back money which 
has paid upon the forged signature his de- 
positor, presents the mind curiously un- 
settled state affairs. The law governing 
the subject may said condition 
transition, the later cases modifying rule, 
rather the application rule, which 
originally operated with too much severity. 
The broad, general principle upon which the 
right recovery based all cases pay- 
ments made upon forged paper is, that where 
money has been paid under mistake fact, 
may recovered back; but exception 
was established early cases where payments 
had been made the drawees forged 
drafts, and the law was announced that “it 
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incumbent upon the drawee bill 
satisfied that the signature the drawer 
genuine and presumed know the 
drawer’s handwriting; and accepts 
pays bill which the drawer’s 
been forged bound the act, and can 
neither repudiate the acceptance nor recover 
the money paid.” 

responsibility ascertaining the genu- 
ineness the signature was placed upon the 
drawee because was supposed know the 
handwriting the drawer, while the holder 
was not, and the rule holding him bound 
was founded his supposed negligencé 
failing, examination the signature 
when the bill was presented, detect the 
forgery and refuse payment. stated 
Phelps J., Bank St. Albans Farmers’ 
and Mechanics Bank Vt., 141): 
rect appeal him sanction repudiate it. 
the party who, all men, supposed 
best able answer it, and whose decision 
most satisfactory. is, moreover, the per- 
son whom the bill itself points the legiti- 
mate source information others, and 
were permitted dishonor the bill, after 
having once honored it, the very foundation 
confidence commercial paper would 
shaken.” 

rule has been applied with equal force 
the case banker, and has been 
said that banker more bound” 
know the signature his depositor than the 
drawee that the drawer. Smith Mercer, 
83. 

the rule denied recovery all cases where 
the party receiving the money holder 
good faith for valuable consideration. 
question any negligence his part 
contributing the loss did not enter into 
the case. matter how negligent might 
have been, the imputed negligence the 
drawee banker mistaking the signature 
was regarded paramount; drawee was 
bound his act, and could not recover. 
Nor did the fact that the holder might not 
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worse position after had refunded 
the money than before any way change 
the application the rule. ‘The loss fell 
the banker drawee all cases where 
could not show bad faith want consid- 
eration the holder—operating with great 
severity and apparent injustice some the 
early cases. 

the rule cannot questioned when ap- 
plied favor fide holder, for 
value, who, without fault negligence his 
part, has acquired the ownership bill, 
and the faith the 
tion genuineness the drawee paying the 
bill, would placed worse position, 
were required refund, than before the 
negligence the drawee alone that caused 
the loss, and the holder would entitled, 
justice, retain the money. But where the 
holder has been himself negligent, would 
worse position were compelled 


refund than before, there equity 


allowing him retain the amount 


will proceed review the cases the 
subject, first presenting those which the rule 
that the drawee cannot recover where mis- 
takes the signature applied without qualifi- 
cation, and then consider the cases modi- 
fying and narrowing its application. 

Cases which Old Rule 
Applied.—The principle that the drawee 
bound know the signature the drawer 
bill, and accepts pays the same his 
peril, was first applied the case 
1763 Burrows, 1354), prevent 
the recovery money paid two forged 
bills exchange, one which had been 
accepted and afterwards paid, and the other 
paid without previous acceptance the 
drawee. holder had discounted 
good faith, and for value, and the ab- 
sence fraud wrong his part was 
adjudged entitled retain the money. Lord 
MANSFIELD said 


“It was incumbent upon the plaintiff 
satisfied that the bill drawn upon him was 
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the drawer’s hand before accepted paid 
it, but was not incumbent upon the defend- 
ant inquire into it, whatever 
neglect there was was his side. Itisa 
misfortune which has happened without the 
defendant’s fault neglect.” 


The earliest decision upon the subject 
the United States Levy Bank the 
United States Binney, 27; decided 
1802 the Supreme Court Pennsylvania). 
Levy deposited with the Bank the United 
States check the latter purporting 
drawn Charles Wharton, depositor, and 
was paid the amount its being credited 
his account and charged Wharton. This 
was between eleven and one Be- 
tween three and four the same day 
the signature Wharton was discovered 
forgery, and Levy immediately notified. 
suit Levy against the bank recover 
the amount credited—the credit being 
held equivalent payment—he was ad- 
judged entitledto recover. ‘The court saying: 


law seems well settled that 


where bill exchange which the 

name forged has been paid the drawee, 

too late for him question the hand- 

and the loss must, therefore, fall upon 
im.” 


Here there was laches the part 
the bank discovering and notifying the 
holder the forgery, and its only negligence 
was mistaking the genuineness the sig- 
nature when presented, and laboring under 
that mistake for the short period three 
four hours. the other hand, there might 
have been negligence the part the 
holder taking the check, might not 
have been left worse position after the 
credit was cancelled than before, but these 
points were not considered, and the stern rule 
holding the bank strictly responsible for mis- 
taking its depositor’s signature was applied. 

Bank St. Albans and 
Mechanics’ Bank, the Supreme Court 
Vermont (10 Vt., 141 decided 1838), the 
St. Albans’ bank paid check held 
the Farmers’ Bank. After the lapse more 
than two months discovered that the sig- 
nature the check was forged, and there- 
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upon sought compel the Farmers’ Bank 
refund. authority Price Neal 
recovery was denied. appeared this 
case that stranger, representing himself 
the payee named the check, called the 
Farmers’ Bank, stated that was engaged 
lumbering the state New York, and 
wanted cash for the check order pay his 
laborers. ‘The cashier 
the check, and the holder, who was entire 
stranger, indorsed the bank. attempt 
was made the cashier identify the 
stranger, but the check was purchased wholly 
the faith his statements. the 
light more recent decisions, would have 
authorized recovery the ground neg- 
ligence, but the Vermont court adhered 
the strict rule liability, which considered 
only the negligence the paying bank 
mistaking the signature. 


Commercial and National 
Bank Baltimore The First Nationa 
Bank Baltimore (30 1868), 
stranger opened account with the Com- 
mercial Bank, and deposited check the 
First National Bank for $4,600.15. 
went through the clearing house and was paid 
the drawee bank. After payment the 
check the Commercial Bank paid the 
stranger his check $4,500. Eleven days 
thereafter the First National notified the Com- 
mercial Bank that the check for $4,600.15 was 
forgery, and demanded return the 
money. latter refused, except the 
extent $100.15 remaining deposit 
the credit the stranger. ‘The Maryland 
Court Appeals held that the First Na- 
tional Bank could not recover excess 
the $100.15 remaining with the Commercial 
Bank, J., saying: 


law has fastened the obligation 
knowing the signatures its customers upon 
the bank which receives their money de- 
posit, and undertakes pay out their 
checks. Greater safeguards and precautions 
must devised and adopted the banks 
ascertain, before payment, the genuineness 
checks drawn upon them. ‘The primary 
ligation ard duty are there placed.” 
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this case the court further held that 
the sending the check through the clearing 
house, and the failure communicate the 
plaintiff the fact that was received from 
stranger, did not amount such negligence 
would throw the loss upon the defendant, 
saying 

“We not mean decide that case 
may not arise which the bank officers and 
agents may, receiving check, act 
manner grossly negligent, even without 
fides, their conduct mislead 
and lull into security the bank called upon 
pay, excuse its failure immedi- 
ately detect the forgery, and where jury 
may very properly allowed pass upon 
such conduct and negligence most essen- 
tially facilitating the fraud, and occasioning 
the loss, and find accordingly. 
But, view the long series decisions 
settling the law protect innocent 
holders for value, much stronger case must 
made out than presented this record.” 

National Park Bank Ninth National 
Bank (46 77, 1871) the Ninth Na- 
tional Bank held draft upon the Park Bank 
for $6,300, which, presentation, was paid 
the latter. days later the 
drawee bank discovered that the draft 
was forgery throughout, the body 
well the signature, and after immediate 
notice and demand repayment upon the 
Ninth National, brought suit recover the 
amount. ‘The court, however, denied relief 
the ground that the plaintiff bank was 
bound its act mistaking the signature 
and making the payment, saying that the rule 
making incumbent upon the drawee 
know the signature had been held and de- 
cided “for more than century without ques- 
tion.” 

The same rule was recognized, but held not 
applicable the circumstances, Goddard 
that case the defendant bank held for col- 
lection draft purporting have been 
drawn the Canal Bank Cleveland 
upon the American Exchange Bank New 
York. ‘The latter bank refused payment for 
want funds, and Goddard, learning 
this, and being correspondent New York 
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the Canal Bank, called the office the 
notary for the purpose taking the bill 
for the honor the supposed drawer. 
Owing the absence the notary, Goddard 
was unable see the bill, but left his 
check for the amount with the notary’s clerk. 
The following day Goddard called the 
office the notary, and, upon seeing the 
bill, immediately pronounced forgery. 
Notice was immediately given the defend- 
ant and repayment the money demanded, 
which refused. ‘The court appeals 
New York granted recovery this case 
under the general rule that money paid under 
mistake fact may recovered back. 
Admitting the rule fully established 
that the drawee bound know the hand- 
writing the drawer, and accepts 
pays forged bill the hands dona fide 
holder for value, concluded the act, 
Bronson, Ch. J.. stated that did not apply 
this case, the plaintiff had opportu- 
nity seeing the bill judging the genu- 
ineness the signature; consequently the 
argument which concludes the drawee when 
pays after sight the bill proved nothing 
against the plaintiff. (with whom 
concurred Jewett, J.), dissented the ground 
that the plaintiff stood the same position 
the was equally bound see 
and examine the bill, and decide his 
peril its being genuine; and was 
more entitled than the drawee put the 
holder’s right danger the negligent pay- 
ment forged bill. 

parallel case which directly oppo- 
site decision was made and the rule held 
cided the supreme court Minnesota. 
Minn., 78, 1858.) draft, bearing the 
forged signature Meyer, was presented 
the office the plaintiff the agent 
defendant. was absent, but his 
clerk made memorandum the draft and 
drew check for him sign upon his return 
take up. Plaintiff signed the check 
his return and sent the office defend- 
ant’s agents his bookkeeper. ‘The draft 
was paid and filed away with the papers 
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the plaintiff, omitting inspect the 
time. Several days later discovered the 
forgery, and after demanding return the 
money brought suit. court applied the 
rule that the drawee was bound, and denied 
recovery. ‘The decision Goddard 
Bank was criticized and disap- 
proved, for the reason that was not true 
that plaintiff had opportunity see the 
bill. that case, well the present, the 
court said, plaintiff had ample opportunity 
see the bill before payment, but chose not 
avail himself it. ‘The rule liability 
above announced therefore applied. 

First National Bank Ricker 
439, 1874) the plaintiff bank paid forged 
check, and few hours afterwards discovered 
that the signature was not genuine. imme- 
diately offered return the check the 
bank who had received payment and de- 
manded the money paid, but the offer and 
demand were refused. The Supreme Court 
Illinois, while stating the general rule 
well established, allowed recovery this 
case the ground that the bank receiving 
the money had not acted good faith. 
While had received the check for value, the 
bank subsequently received information which 
led suspect that the signature was forged, 
but this information withheld from the pay- 
ing bank. ‘The court took the ground that 
was bad faith not disclose its suspicions 
the paying bank, and held that plaintiff was 
entitled recover. ‘The court, however. for- 
tified this principal ground decision the 
further consideration that the had fled 
and the loss had already been sustained 
the bank holding the check before payment, 
and that immediate discovery and prompt 
notice had been given the plaintiff. 


Cases Modifying Old Rule.—The first 
tendency toward modification the rigor 
with which the early rule was applied, occurs 
the case Morton The Ohio 
Life Insurance and Trust Company, decided 
the Supreme Court Ohio, 1855 
Ohio St., 628). that case stranger, hav- 
ing the dress and appearance drover, 
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presented the teller defendant’s bank, 
Cincinnati, check for $7,500, purporting 
drawn plaintiffs, expressing the desire 
exchange for Kentucky money gold. 
‘The check was taken and the gold advanced 
discount one-quarter one per 
cent. question was asked who the 
stranger was his right the check 
and the bank upon which the check was 
drawn was within less than square from the 
place discount. Plaintiffs paid the check, 
and the forgery was not discovered until ten 
days afterwards, when the check was returned 
the defendants and repayment demanded. 
this case plaintiffs were allowed recover, 
the decision being made divided court. 
was shown the case general cus- 
tom the city when check was presented 
stranger bank other than that upon 
which was drawn, for the bank make in- 
quiries with reference his right the 
check, and the identity the person; and 
there was not generally strict scrutiny 
when checks came from other banks, being 
presumed that caution had been already ex- 
ercised. Under this, was held that the 
established course business devolved upon 
the defendants the obligation making cer- 
tain inquiries before taking the check, and 
that they could not, the negligent disre- 
gard that duty, conscientiously retain the 
money received upon the forged instrument, 
when appeared that their negligence con- 
tributed induce the payment. ‘The court 
stated that recognized the rule denying re- 
dress the drawee who had accepted paid 
forged bill, and nowhere doubted its wisdom 
policy, “so far allows innocent 
holder require the drawee pass upon the 
signature the drawer, and makes him re- 
sponsible for the decision makes,” but 
narrowed its application that the drawee 
was not bound where there had also been 
negligence the part the holder, saying: 


But this stern rule only exerted favor 
holder without fault, and for valuable 
that may, his own negligent conduct, place 
himself such inequitable position ref- 
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erence the drawee deprive himself 
the benefit this rule,and make unjust and 
inequitable that should keep what has 
retain money obtained mistake upon 
the forged instrument, must occupy the 
vantage ground putting the drawee alone 
the and must able truthfully 
assert that put the whole responsibility 
upon the drawee and relied upon him 
cide, and that the mistake arising 
negligence cannot now corrected without 
placing the holder worse position than 
though payment had been the 
holder cannot say this, and especially the 
failure detect the forgery 
loss can traced his own disregard 
duty negligently omitting exercise some 
precaution which has undertaken per 
form, fails establish superior equity 
the money, and cannot with good con- 
science retain it. allow him 
would permit him take advantage 
his own wrong and pervert rule designed 
for his protection against the negligence 
the drawee into one for doing injustice 
him.” 

suppose that the drawee bill check 
bound rely alone upon his knowledge 
the handwriting his customer 
‘The testimony the case, well 
every experience, shows this alone 
security, when dealing with 
strangers lange amounts, against the inge- 
nuity with which forgeries are now commit 
ted. next most effective precaution 
that requiring the holder furnish some 
right the paper.” 

Further the opinion, again referring 
the rule holding the drawee bound, the 
court says 


negligent omission the plaintiffs 
discharge this duty that knowing 
the signature forgery when presented, 
and then apprising the holder thereof) re- 
sulting injury the defendants, lies the 
very foundation the rule which subjects 
them the loss and allows the defendants 
retain the money. But would indeed 
singular, the one party can vested with 
consequences severe, upon the mere legal 
imputation negligence and the 
other stand wholly unaffected for their negli- 
gence, however gross and injurious might 
have been.” 
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this case the element the holders 
the liability, element disre- 
garded all the previous cases. 1871 the 
Supreme Court Massachusetts, the case 
Bangs and another (106 Mass., 441), 
ing the wake the Ohio court, rendered 
decision also materially modifying the ap- 
plication the early rule. defendants, 
payment gold sold them the usual 
course their business, took check their 
order the plaintiff bank, purporting 
signed one Bickford took the 
check good faith and for value, but from 
whom they took they could 
and could not tell the time trial whether 
check defendants indorsed and deposited 
their bank, and was paid the plaintiff 
bank through the clearing house. ‘The forgery 
was discovered twelve days later, when the 
check, after being sent Bickford with other 
genuine checks, was returned him and 
pronounced forgery. ‘The defendants were 
notified the same day, and subsequently 
sued for the money paid thereon. majority 
the court adjudged recovery 
old rule holding the drawee 
bound was discussed and limited the 
court follows 


“If the suit was between the bank 
drawee, and party who took the check 
the usual course business, finding 
culation, even first indorsement from 
the payee, the loss would fall upon the bank; 
because, having greater means and opportu- 
nity become familiar with the handwrit- 
ing their correspondents, depositors, 
the law presumes that the drawees will know 
their signatures and able detect for- 
geries. From this presumption arises what 
often called obligation responsibility 
the part drawee biil check, which 
prevents him from recovering back money 
paid upon the ground fact. 
But this responsibility, based upon presump- 
tion alone, only when the party re- 
ceiving the money has way contributed 
the success the fraud, the mistake 
fact under which the payment was 
the loss can traced the fault neg- 
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ligence either party, shall fixed upon 
him. (Citing Gloucester Salem Bank.) 
the absence actual fault negligence 
part the drawee, his constructive 
not knowing the signature the 
drawer and detecting the forgery, will not 
preclude his recovery from one who has re- 
ceived the money with knowledge the 
forgery, who took the check under circum- 
suspicion, without proper precau- 
tion, whose conduct has been such 


mislead the drawee, induce him pay 


the check without the usual scrutiny other 
precautions against mistake fraud. (Citing 
Ellis Ohio Ins. and Trust Co., supra.) 
are aware case which the princi- 
ple that the drawee bound know the 
signature the drawer bill check 
which undertakes pay, has been held 
bill check has himself given 
credit his indorsement.” 


The language the court thus quoted 
makes apparent the extent the deviation 
from the old rule holding the drawee bound 
all cases where there was good faith and 
value paid the part the holder. ‘The 
holder must have “in way contributed 
the success the fraud”; must have 
taken the check under “circumstances 
suspicion, used proper precautions, and been 
free from conduct misleading the drawee, 
which would induce him pay without 
the usual scrutiny precaution; otherwise, 
cannot invoke the rule behalf; 
also, where the payee, and indorses the 
check, the rule will not apply.” 

Under the principles thus enunciated, the 
decision the present case was based 
the ground that the indorsement certified the 
genuineness the drawer’s signature and 
tended divert the plaintiff bank from in- 
quiry and scrutiny; and, further, the trans- 
action was one which should have aroused 
the defendants’ suspicions, and they were 
guilty negligence not making inquiry. 

recent Texas case San 
Antonio National Bank, Texas, 600; 
1885), the court held that party who had 
presented and been paid check bearing 
forged signature, was liable refund the 
same the bank, where the proof showed 
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that had been guilty negligence not 
communicating the bank before payment 
the suspicious circumstances under which 
received the draft. 

And still more recent decision, materi- 
ally variance with the principle that the 
drawee bound know the signa- 
ture, and must bear the loss cases where 
there has been fraud, bad faith, want 
consideration the part the holder, 
that the Supreme Court Nebraska 
the case the National Bank 
Orleans The State Bank Alma (22 
Neb., 769 Jan., 1888). stranger presented 
the Orleans Bank check purporting 
drawn the Alma Bank one Claypool. 
Claypool also kept account with the Or- 
leans Bank, and the cashier compared the 
signature the check with the genuine sig- 
nature Claypool his signature book, and, 
believing genuine, cashed the check 
without requiring proof the identity 
the stranger, making inquiry with re- 
gard him. ‘The check was paid the 
drawee bank, and eighteen days later was 
informed Claypool that his signature had 
been forged thereon. next day the 
Orleans Bank was notified the forgery. 
The court allowed recovery the ground 
the negligence the Orleans Bank not 
making inquiry the identity the stranger 
before cashing the check. held that 
party who cashes forged check does 
his peril and, means his indorse- 
ment and use the same thereby obtains 
money from another, liable for the 
amount thus received that the drawee bank 
had the right assume that instrument 
sent forth with indorsement the Orleans 
Bank, which received value, was gen- 
uine. rendering its opinion, the court 
entirely ignores the existence the rule hold- 
ing the drawee bank bound know the 
drawer’s signature. the course the 
opinion, Maxwell, J., speaking the duty 
which bank taking check from stranger 
under free itself from neglect, said 


“The bank which the check pre- 
sented stranger must require his identi- 
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fication and proof that the lawful holder 
the check. must take the necessary 
steps ascertain the genuineness the in- 
strument, and the identity the person pre- 
senting it, or, case loss from such ne- 
glect, will the party fault. bank 
receiving check from one which has paid 
may rightfully assume that the latter bank re- 
quired the necessary proof, both the gen- 
uineness the instrument and the authority 
the holder receive the money thereon. 
Ordinarily, will not known the second 
bank that the person presenting the check 
the bank paying the same was stranger, and 
identification was required nor can 
kown that the drawer was not present the 
bank when was presented and paid. 
The second bank, therefore, having received 
the check from creditable bank, may as- 
sume that has taken the necessary precau- 
tions ascertain the genuineness the 
signature and the identity the person pre- 
senting the check.” 

This latter decision would seem reduce 
the drawee bank’s responsibility knowing 
the signature the check drawer mini- 
mum all cases where check draft has 
been discounted another bank, and place 
the weight responsibility upon the bank 
first taking the paper. 

review the principal cases 
designed show the course decision 
the subject discussed. ‘The decisions have 
been quoted from quite freely present 
the arguments and reasons underlying the 
announced. Starting out with the old 
rule liability that the drawee was bound 
know the signature the drawer and 
alone responsible for the loss, the recent 
cases show constantly increasing tendency 
narrow its application and attach less re- 
sponsibility the banker the matter 
judging his depositor’s signature 
has been any fault want care the 
part the holder. 


Statutory Modification Pennsylvania. 
—The legislature Pennsylvania, act 
April 1849, have 

“Whenever any value amount shall 
payment any bill exchange, draft, check, 
order, promissory note, other instrument 
negotiable within this commonwealth, the 


holder thereof, from the indorsee 
payer payers the same, and the sig- 
nature signatures any person persons 
represented parties thereto, whether 
drawer, acceptor indorser, shall have been 
forged thereon and such value amount, 
reason thereof, erroneously given paid, 
such indorsee indorsees, well such 
payer payers respectively, shall legally 
entitled recover back from the person 
persons previously holding negotiating the 
same, the value amount aforesaid 
given paid such indorsee indorsees, 
payer payers respectively, such per- 
son persons, together with lawful interest 
thereon from the time that demand shall 
have been made for repayment the same.” 

This act was passed correct the hardship 
arising from the old ruie applied 
Bank S., supra, and reversed the law 
Pennsylvania formerly stood. There- 
under, bank paying draft containing 
forged signatures the drawers has been 
adjudged entitled recover back the money 
paid. Nat. Third Nat. 
Bank, Pa. St., 

Further Modification Where Holder 
Worse Position.—A further exception 
the original rule should made all those 
cases where the holder will not placed 
worse position being compelled re- 
fund, even though has been guilty 
negligence. object the rule 
protect innocent holder who, relying 
the representation genuineness made 
honoring the draft, has changed his position 
and would suffer loss and injury repaying 
the amount; but such rule certainly has 
foothold where such result would follow, 
and such cases the rule allowing money 
paid under mistake fact recovered 
back should apply. 


Zime Discovery and Notice.—Where 
the right recovery exists further element 
must enter—namely, the time within which 
notice the forgery must given and 
mand for restitution made, order pre- 
serve the right recover the money paid. 
This pretty generally held reason- 
able time after the forgery discovered. 
several cases recovery has been allowed after 


the lapse several weeks, and even months. 
(See San Antonio Nat. Bank, 
Tex., 610, where six weeks elapsed before 
notice.) But any negligence attributable 
the bank failing make the discovery 
will jeopardize its right recover the money 


paid. 
TRACING TRUST FUNDS—RIGHT 


RECOVER PROCEEDS COL- 
LECTION FULL FROM ASSETS. 


Circuit Court, North Caro- 
lina, February 16, 


PHILADELPHIA NATIONAL BANK 


The plaintiff bank sent the bank which defendant was 
subsequently appointed receiver, commercial paper in- 
dorsed for collection and immediate plaintiff. 
The paper was collected and the proceeds mingled with 
the other moneys the collecting bank, instead being 
forwarded plaintiff. The collecting bank failed, and its 
assets were placed the hands defendant, receiver. 
all times subsequent such collections, 
the time failed, the insolvent bank had hand cash 
amount than that due plaintiff. Plaintiff sought 
have the balance due paid full out the assets 
the failed bank. 


Held, The piaintiff not entitled recover the proceeds 
full, because when the collecting bank mingled the pro- 
ceeds collected with its general funds was, breach 
trust was committed thereby, conversion such 
money, and thereupon the plaintiff became simple con- 
tract creditor, with preference. the money 
was not held the bank trustee, the result the same. 

immaterial whether not the bank stood the re- 

lation fiduciary the plaintiff, because, the facts, 

it appears that the money collected cannot be traced into 
any specific investment or fund, but has been indistinguish- 
ably with the assets the failed bank. 


nature equitable lien the assets 
insolvent national bank. 


Battle Mordecai, for 
Busbee, for defendant. 


‘The defendant the receiver 
insolvent national bank. ‘The plaintiff, 
bank doing business Pennsylvania, sent, 
during the winter and spring the present 
year, the bank which defendant re- 
ceiver, commercial paper, indorsed, For 
collection and immediate return the Phila- 
delphia National Bank.” ‘This paper was 
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collected defendant’s bank and the pro- 
ceeds were mingled with the other moneys 
the bank instead being forwarded the 
plaintiff. bill contains allegation, 
which not controverted, that the defend- 
ant’s bank, all times subsequent making 
such collections, and the time its affairs 
were placed the hands receiver, had 
hand cash greater amount than that 
due plaintiff. Plaintiff asks have the 
balance due paid full out the assets 
the insolvent bank, the ground that 
the latter, receiving the paper for collec- 
tion and immediate return, became trustee 
for the transaction the affair, and that 
either its entire property the money its 
vaults became impressed with the trust. 
other words, claims priority the nature 
equitable lien either the assets 
the bank its cash hand. The court 
holds that when defendant’s bank mingled the 
money collected with its general funds, was, 
breach trust was committed thereby, 
conversion such money, and that there- 
upon the plaintiff became simple contract 
creditor, with claim that has preference 
law over any other simple contract debt. 
the money was not held the bank 
trustee, the same. the former 
supposition, however, plaintiff would have 
right follow the money into any new form 
into which could specially traced. But 
immaterial whether not the bank stood 
the relation fiduciary the plaintiff, 
because, the facts stated the bill, ap- 
pears that the money collected cannot 
traced into any specific investment fund, 
but has been indistinguishably mingled with 
the general assets defendant’s bank. 

Such opinion would have been very gen- 
erally expressed without hesitation prior 
1879, when the English court appeals 
rendered its decision (Knatch- 
bull Hallett), R., Ch. Div., 696. 
not consider all conflict with the 
opinion Sir that case. 
Butitis conflict with several cases since de- 
cided this country, most which refer 
Knatchbull Hallett. \ook these 


cases introducing new principle into 
old and well-known doctrine equity, which, 
with the greatest deference the courts de- 
ciding them, not feel liberty follow 
advance any adjudication the ‘supreme 
court. ‘The cases are People Bank, 
Y., 32; McLeod Evans, Wis., 401 
Rep., 173, 214; Harrison Smith, 
Mo., 210; Peak Kan., 156; 
Pac. Rep., 199, and Bank Weems, 
Rep., 802. The facts the case first cited 
(People Bank) are, briefly, follows: Two 
notes made the firm Sartwell, Hough 
Ford had been discounted defendant, 
state bank, and, wishing anticipate pay- 
ment, they drew checks for the amount 
the notes, which were thereupon charged 
their account, and the notes were entered 
upon the booksof the bank paid. fact, 
they had been sold. the bank 
having become insolvent, receiver was ap- 
pointed, who refused pay the notes. The 
case constituted the court appeals was 
appeal from order directing the re- 
ceiver make such payment. appeared 
that the time smaller amount cash 
than the face the notes was found the 
bank. court, J., delivering 
the opinion (which brief one, and does 
not put the matter upon any well-defined 
principle), held that the receiver must pay 
the notes full out money received 
him after the bank’s failure—that say, 
out its general assets. cites 
and Hopkins, 104 S., 303, and 
says: Those cases stand upon the ground 
specific appropriation particular fund 
for the payment the claim there brought 
question. does the one bar.” the 
facts People Bank showed the existence 
particular fund, there could ques- 
tion the soundness the decision, but 
would not authority for the cases professing 
follow it. The difficulty seems 
that, while there once had been such fund, 
had been misappropriated, ex- 
isted nor could followed when the bank’s 
assets came the receiver. People Bank 
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followed New York two decisions 
and McColl Fraser, Hun, 
the former, BARKER, J., says: the iden- 
tical moneys collected the bank did not 
pass into the hands the receiver makes 
difference, for some shape form they 
went swell the assets which fell into his 
the court appeals without opinion, 
and cited authority Judge 
particular fund passed into the hands 
the receiver, which had been held the cor- 
poration expressly for the payment peti- 
tioner’s claim, the point controversy did 
not arise. The New York case followed 
the supreme court Wisconsin McLeod 
Evans, two the five judges dissenting. 
the court puts its decision intelligible 
principle, will cite the reasoning the 
prevailing opinion. J., says: 
conclusion irresistible from the facts 
that the proceeds the trust property found 
its way into Hodges’ hands, and were used 
him either pay off his debts increase 
posed the trust fund was dissipated and lost 
altogether, and did not fall into the mass 
the assignor’s property and the rule equity 
well established that, long the trust 
property can traced and followed into 


other property into which has been con- 
verted, that remains subject trust. 


trace the trust fund into some 
property order enforce the trust. 
can traced into the estate the default- 
ing agent trustee this sufficient.” 


The sentences which have italicized 
tain modification the equitable doctrine 
following trust property necessarily, 
suppose, underlying the decision 
Bank, Y., and adopted the supreme 
courts Missouri and Kansas the cases 
cited from the reports those states. Bank 
Weems, Rep., 802, placed upon 
the same doctrine equity, but without 
wide departure from the form which itis 
usually enunciated. deciding 
J., says: 
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“Jt may that when the entire mass 

away the right claim trust any 
money property lost. But if, the 
resent case, throughout all 
dealings with the funds mingled together 
keeps hand sufficient sum cover 
the amount the trust money, think 
capable demonstration that the trust should 
attach the balance that found re- 
evidence that after the bank received the 
money, amounting about $5,000, its cash 
assets were never reduced below $6,000, 
until they went into the hands. 
Even admitting that the course its trans- 
actions this identical money was paid out 
the bank its utmost farthing, yet know 
that every dollar expended left its repre- 
sentative and exact equivalent the vault 
from which was taken, and that, when 
again the money left was expended, left 
turn its equivalent behind. see, there- 
fore, that, whatever changes may have taken 
place the funds from the receipts and ex- 
penditures the bank, the balance left 
the date its failure was the result the 
proceeds the notes, the extent which 
such balance was thereby increased, and that 
the cash which went into the hands the 
receiver should deemed the representa- 
tive those proceeds, and impressed with 
the trust character.” 


Before proceeding examine the Eng- 
lish authorities supposed support this line 
decisions, will give the doctrine 
following trust funds wrongfully converted 
upon which they all based, laid down 


“Whenever the property party has 
been wrongfully misapplied, trust fund 
has been wrongfully converted into another 
species property, its identity can 
traced will held its new form, liable 
the rights its original owner 
gue trust. general proposition which 
maintained both law and equity upon 
this subject that, any property its 
original state and form covered trust 
favor the principal, change that 
state and form can divest such trust 
give the agent trustee converting it, 
those who represent him inright (not being 
bona fide purchasers), any more valid claim 
Tespect than they had before such 
change. ‘The right ceases only 
when the means ascertainment fail, which, 
course, the case when the subject- 
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matter turned into money, and mixed and 
confounded the general mass property 
the same description.” Story, Eq. Jur., 
1258, 1259. 

trustee other fiduciary person 
wrongfully disposes his 
curities equity impresses con- 
structive trust upon the new form species 
change the form the trust property, 
effected the trustee, will impede the rights 
the beneficial owner reach it, and 
compel its transfer, provided can iden- 
tified distinct fund, and not mingled 
with other moneys property that can 
longer specially separated.” Pom., 
Eq. Jur., 1051, 1058 

difference between the rule stated 
Story and Pomeroy, and given the 
Wisconsin decision, will perceived lie 
the fact that according the former the trust 
fund must traced into 
property, and, this cannot done, the 
right ceases; while according the latter 
exists can traced into the estate 
the defaulting agent trustee, has 
been used paying his debts. Evidently 
this practically gives priority the ben 
eficiary over all creditors not having specific 
liens. Wisconsin and cases differ, 
that the former gives trust 
whose funds have been wrongfully converted 
insolvent bank equitable lien 
the entire assets the bank, while 
the latter gives such lien only upon 
the cash coming the receiver, and 
only, least the whole extent the trust 
money, case such money was never re- 
duced below the amount the trust fund. 
both cases the reason given that the 
trust money has gone swell the amount 
the property upon which the lien given. 
neither held necessary follow dis- 


tinct fund. 
Before passing the English cases, will 


quote the—as seems me—conclusive 
answer given the reasoning Chief Jus- 
tice J., his dissenting 
opinion McLeod Evans, for think 
applies the entire line decisions. 
After stating that the proposition that the 
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wrongful conversion draft, itself, 
gave the plaintiff preference over all other 
creditors, regardless what became the 
draft its proceeds, supported ad- 
judicated case, the judge goes say 
probable, claimed, that the draft, 
proceeds it, were used Hodges (the 
insolvent trustee) prior the assign- 
payment some his debts. 
would merely diminish the 
amount his the extent 
such payment. would, general 
way, benefit the estate the extent that 
the per cent. other credi- 
tors would consequence receive. But, 
this estate badly insolvent, the aggregate 
amount such increase would necessarily 
very much less than the amount the 
draft.” 


The English cases cited Bank Weems 
support the position taken the 
supreme court are Plumer, 
Maule S., 574; Pennell Deffell, 
R., 13, Ch. Div., 696; and the United 
States supreme court case Bank 
ance Co.,104 U.S., 54. will examine these 
decisions, and attempt discover what modi- 
fication the doctrine following trust 
funds laid down Story and Pomeroy, 
any, introduced them, and whether they 
support the theory either the Wisconsin 
the Texas case. 

Taylor one the celebrated 
cases the law, noted for very able opin- 
Briefly stated, the facts are these: broker 
having his possession bank 
ing defendant, which held for specific 
purpose, breach his trust purchased 
with them American bank stock and gold 
coin, and attempted escape the United 
States. was pursued 
agents, and stock and money taken from him. 
Held, trover, action the broker’s 
assignee, that defendant was entitled, 
against the general creditors, the money 
well the stock, because the gold coin was 
the product defendant’s bank-bills. 
chief justice, commenting upon 
Jacob, Salk., 161, said that the difficulty 
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tracing money was difficulty fact 
and not law, and the dictum that money 
has ear-mark must predicated only 
undivided and indistinguishable mass 
current money. 

Pennell Deffell, was case whicha 
trust fund was traced into bank accounts. 
One Green, official assignee bankruptcy, 
kept accounts with two banks, his own 
name, and had deposited each, not only 
parts the trust funds, but also his private 
money, and had drawn from each for his in- 
dividual uses. 

Deffell. solicitor having bonds belong- 
ing his client, sold them, and paid the pro- 
ceeds his general balance 
Afterwards drew checks for his own pur- 
poses against, and paid other money his 
own into, the account. his death there 
was larger amount his credit bank 
than the proceeds his client’s bonds. 
was held this, the preceding case, 
that the beneficiary had right follow the 
money, and was entitled charge the 
balance bank. the way this conclu- 
sion stood two artificial rules, either which, 
taken literally, would have been fatal the 
beneficiary’s pursuit the bank balances. ‘The 
first was C/ayton’s Case, 572; 
the second was supposed supported bya 
Plumer, viz.: dictum that money has 
ear-mark must predicated only 
undivided and indistinguishable mass cur- 
rent money.” ‘The rule adopted 
Case was that bank account the first 
drawings out should attributed the first 
payments in. court held excep- 
tion this rule, that when person holding 
money fiduciary character mixes with 
his own, and draws out the mixed fund, 
will presumed that first drawing out 
his own money. evident that the rule 
was adopted because gives effect the 
probable intention one having bank ac- 
count, and that the exception likewise gives 
effect the probable intention the trus- 
tee. not likely that trustee would use 
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trust funds while has money his own 
idle bank; and would contrary 
well-established legal principle unnecessa- 
not necessary for the court further but 
may also true that, even had the trustee 
such intent, had not carried into 
effect. ‘To convert the trust fund, not only 
intent, but some unmistakable act pur- 
suance the intent, would necessary, and 
the mere withdrawal part the deposit, 
leaving enough satisfy the gue trust, 
would not such act. soon as, 
the application this exception, was made 
appear that the money re- 
mained the bank account, the only other 
fact that was mingled with 
other funds, and indistinguishable from them 
—was easily removed giving the client 
charge the balance bank. course 
equitable lien could have been enforced 
case law, and understand the dictum 
Zaylor Plumer, which was action 
trover, apply only such case. 


ance Co., 104 54—it appeared that one 
Dillon, agent insurance company, 
deposited collections belonging his princi- 
pal with plaintiff, his own name, 
“agent,” and afterwards paid other money 
his own into the account, and checked against 
for his private uses. The plaintiff endeav- 
ored enforce lien upon for 
Dillon’s individual indebtedness it. was 
held that the descriptive word “agent” was 
itself notice the character the de- 
posit; and, further, that upon the facts the 
bank had express notice. Dillon was not, 
far appears, party the attempt made 
appropriate the company’s funds his 
private debts. speaking the fact that 
the latter had some extent mingled his own 
funds with those the insurance company, 
J., adopting the reasoning Sir 


“As regards property disposed 

whether the disposition rightful 
wrongful, the beneficial owner entitled 
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the proceeds, whatever their form, pro- 
vided only can identify them. they 
cannot identified reason the trust 
money being mingled with that the trustee, 
then the cestui gue trust entitled charge 
upon the new investment the extent the 
trust money traceable into it. There 
difference between investments the 
purchase lands chattels, bonds, 
for equality will follow the money even put 
into bag, indistinguishable mass, 
taking out the same quantity.” 

are now prepared see what any 
respect the rule announced above, and called 
Sir “the modern doctrine 
equity,” with regard property disposed 
persons fiduciary capacity, differs 
from that laid down the days Story and 
Ellenborough. ‘The rule, stated Story 
Pomeroy the extracts taken (supra) 
from their treatises, extended adding 
case not specially put either them, 
the mingling the trust money with that 
the trustee the investment made the 
latter. Stating the doctrine the words 
Story, with addition, which have put 
italics, drawn from the late decisions, 
follows 

(1) “Whenever the property party has 
been wrongfully misapplied, trust fund 
has been wrongfully converted into another 
species property, its identity can 
traced will held its new form liable 
the rights the original owner gue 
trust. ‘The right ceases only when the sub- 
ject-matter turned into money, and mixed 
and confounded general mass prop- 
erty the same description.” 

reason the trust money being mingled with 
that the trustees, then the cestui que trust 
the extent the trust money traceable into 
it. This will done, even the money 
mingled with that the trustee ina bank ac- 
count, bag, other mass money. 


far the addition the rule consists 
giving charge the gue trust 
new investment made part with his own 
money and part with that the trustee, 
has novelty. Docker Somes, 
K., 664, Lord decided 


t 
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that trustee mixes trust funds with his 
private moneys, employs both trade 
adventure his own, the cestui gue trust 
may, prefers it, insist upon having 


proportionate share the profits, instead 


interest the amount the trust fund 
Beav., 310, where sum money belonging 
trust fund was, seemed, used with 
other money the purchase secu- 
rities, the court enforced lien such secu- 
rities for the amount the trust money 
used. Both these cases are noticed 
Story, Eq. Jur., 465, ‘The only 
thing, then, which can considered recent 
proposition supra, the application 
the doctrine bank account, and the illus- 
tration made use of, the bag money, 
the indistinguishable mass thereof. Nor 
understand the master the rolls an- 
nounce this new principle equity, but 
rather the application established 
rule new case. the oft-quoted case 
from Salk., the judge, after speaking the 
rights one who employs factor and in- 
trusts him with the disposal 
states that there equity follow the 
proceeds, attaching the case factor 
“if the factor have money, shall looked 
regard that money has ear-mark, equity 
cannot follow that behalf him that em- 
ployed the this remark, 
Sir GEORGE JESSEL says: dis- 
tinction between person occupying one 
fiduciary position another fiduciary posi- 
tion the right the beneficial owner 
follow the trust fund.” had not understood 
the court have attempted any such distinc- 
tion that case. further suppose the 
have been speaking, not money bag, 
any particular mass heap money, 
which might conceivably have been pos- 
session the factor his death, and into 
which his employer’s money might have been 
traced, which case would have been an- 
alogous money mingled trustee with 
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his own, bank account; but rather the 
ordinary case money hand his death, 
bearing marks being the proceeds 
the factor’s trust money, any more than 
any other transaction which might' have 
been engaged. such money might well 
have been said current proverbial phrase- 
ology that had “no ear-marks.” Sucha 
case does not come within the decision 
parte Hardcastle, (decided after, and 
(N. S.), 523. do, however, conceive 
come within both decision and argument 
Weems. ‘Taking that case 
law, should add another the two proposi- 
tions laid down the law tracing, viz. 


(3) And case trust money received 
trustee not shown have been either paid 
the gue trust, preserved specie, 
invested, the gue trust shall, upon the 
death insolvency the trustee, have 
lien all moneys coming the hands 
his representative receiver, the 
ground that such trust money went swell 
the insolvent’s cash assets. 

‘The above proposition being granted, can 
see reason why the additional one neces- 
sary sustain the Wisconsin, Missouri, Kan- 
sas, and (as conceive) the New York cases 
does not follow. give the words 
Cole, J., his opinion McLeod 

(4) Nor trace the trust 
fund into some specific property. can 
traced into the estate the defaulting 
agent trustee this sufficient.” 

evident that conflicts with Justice 
Story’s statement that the right trace ceases 
when the subject-matter turned into money, 
and mixed and confounded with the general 
mass the trustee’s money (which have 
endeavored distinguish from any particular 
fund account the trustee, into which 
may traced, according rule 
the doctrine, including not only that given 
Knatchbull Hallett, but also that Bank 
Weems. The judge who wrote the learned 
and able opinion the supreme court 
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‘Texas Bank Weems dissents express 
terms from the last proposition, and declines 
follow the list American authorities 
cited the first part this opinion. 
Nor assert that maintains proposition 
but contend that that doctrine neces- 
sarily follows from the position taken nim. 
The decision the Texas case relates only 
the cash assets insolvent bank, and 
only case where those assets never, from 
the time the deposit the trust fund 
the suspension the bank, fell below the 
amount that deposit. But neither 
these facts seems materially dis- 
tinguish from the proposition which have 
stated necessarily involved it. 
tion between person occupying one 
fiduciary position another,” the right 
follow trust funds, and quite unim- 
portant that the trustee bank. Nor can 
make any difference whether the money 
coming receiver’s hands the general 
cash corporation kept its vault, 
that individual kept him his 
pocket, his safe, his chest, all 
any these receptacles, convenience may 
have dictated. If, indeed, the corporation 
had kept deposit with some other person 
corporation, and the trust fund could 
traced into it, then the rule 
would apply. But speaking 
case like the Texas one the one bar, 
where there special fund, but where the 
trust money goes into the general cash the 
trustee. The only remaining ground 
difference lies the fact that the cash 
hand never fell below the equivalent the 
trust fund. But conceive that, there 
happened enough hand the time 
the suspension pay the amount due 
the beneficiary, can make possible differ- 
ence whether that amount was all times 
kepton hand, whether the trustee, after 
spending part the trust money, re- 
placed with money drawn from other 
sources. the imaginary case one 
thousand sovereigns trust money put 
bag, the trustee had taken out sovereign, 
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and afterwards put one in, there would 
doubt but that the whole amount then 
being the bag would the property 
the cestui gue trust and so, had the amount 
taken out and replaced been one, five 
hundred sovereigns. Certainly the cir- 
cumstances supposed, the reason why the 
sum finally left the bag the property 
the cestui gue trust, because the trustee, 
replacing the sovereigns, intended 
store the bag coins fill the place the 
ones taken from it. But, permissible 
suppose that the bank officers paying 
out the money their beneficiary intended 
that the money their depositors should 
take its place, see difference 
supposing this the case when such 
money comes after the amount hand 
sinks below the total the And 
if, instead being question actual in- 
tention, the intent assumed, the ground 


that was the duty the bank 


keep the trust fund hand, and 
that the corporation cannot allege that 
did not perform this duty, then may 
said that was just much the duty 
the bank replace any part the fund 
withdrawn from its vaults had origi- 
nally been keep there, and the court 
can well assume one intent the other. 
have already said, not consider 
the doctrine (2) formulated from the opin- 
ion R., any departure 
from that always held. calls the money 
deposited bank put bag new 
investment,” upon which 
beneficiary charge, and goes upon the 
idea that there thus something specific 
into which traces the fund. But the 
proposition (3) resulting from the Texas case 
seems entirely depart from the idea 
new investment the trust money, fol- 
lowing into anything specific. ‘The money 
the vaults bank, carrying its ordi- 
nary business, cannot properly said 
the any one more the de- 
posits it. the time the in- 
solvency bank thousand dollars are 
found his safe, and half dozen de- 
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posits that amount are shown its 
books have been paid in, unreason- 
able attribute the fund—as done Bank 
Weems—to particular one them 
which happens have been trust money. 
If, indeed, the suspension business 
the bank should immediately 
placing the trust money in_ its vaults, 
the case would come within the rule 
given R., for the money 
money the bank, and equity would give 
charge upon for the amount the trust 
fund. upon this ground that 
stand the court have disapproved 

Dale Co., December 5th, sent paper 
for collection branch the West 
England Bank. ‘The bank made the col- 
lection and deposited its amount its 
vaults, which was mingled with other 
Co., incorrectly stating that the money had 
been remitted. The 8th was Sunday, and 
the bank did not open the 
stead went into liquidation. probable, 
that the collection was made the 7th, when 
the letter was sent Co., and may 
assumed true that the very money collected 
went into the hands the liquidators. 

The case put entirely upon the 
proposition that the trust fund traced into 
specific property that came the receiver. 
wish examine little more detail than 
have yet done whether thisis true. Itwould 
have been impossible, even with access the 
books the bank, have followed the money 
which came into its vaults reason the 
collections litigation; but possible 
put supposititious cases which would cover 
every probable use the money. 
one which clearly inadmissible, viz., that 
the precise money collected remained the 
vault. that had been the case would have 
been found separated from the other funds, 
and marked money. the bills 
collected were mingled with the general mass 
use for current business, the probability 


that they remained the safe for number 
weeks infinitesimal that may en- 
tirely dismissed from consideration. can 
suppose that the $5,000 collected the 
Texas bank consisted five packages 
$1,000 each. One them may supposed 
have been used purchasing safe, 
some other article furniture. the same 
instant may suppose that depositor paid 
into his account $1,000. the theory 
the ‘Texas case, that $1,000 took the place 
the $1,000 paid out. Why? the idea 
intent the part the bank officers 
replace the money paid out? Clearly there 
was such intent. Will equity assume, 
contradiction the evident fact, that the 
bank intended pay with B.’s money? 
the idea tracing the money the one 
adopted? But the gue money 
was invested the purchase safe, and 
the doctrine laid down all the books his 
right was consider himself either the owner 
the safe, or, preferred, the holder 
lien upon it, simple contract creditor 
the trustee the amount the money mis- 
for the statement that had, addition, the 
right take different $1,000 the posses- 
sion the trustee, but not appropriated 
the latter the trust, the ground that 
ought tohave been appropriated. Another 
$1,000 package may suppose used pay 
check drawn depositor. ‘To that ex- 
tent diminished the indebtedness the 
bank, and increased the dividends 
paid the other depositors. 
the doctrine following trust funds, would 
entitled subrogated what would 
have been such depositor’s dividend. Let 
suppose, now—what did not happen Bank 
Weems, but did People Bank, and 
also the case bar—that the officers 
the bank made away with the greater part 
the cash hand, leaving just enough en- 
able business carried until they could 
reach place safety. may supposed 
that they carried away the remaining $3,000. 
not, that case, have been true that 
every dollar expended left turn its equiv- 


alent behind,” that the trust money went 
swell the general assets the bank. 
‘This last, perhaps more completely than 
any other, supposition shows the artificial 
character the assumption that the bank 
officers may supposed, long they left 
enough satisfy the trust fund, have in- 
tended use only the money which the bank 
had right use. think, then, that must 
evident that the times the failures 
the trust fund was not either the ‘Texas 
bank, the one whose case bar, unless 
considered the banks reason some 
artificial rule. ‘The exception the rule 
Case, made Deffell and 
Knatchbull Hallett, was not, have 
showh, artificial, but consonance with the 
facts these cases. ‘To apply 
analogous the case bar would 
make use legal fiction. ‘The officers 
the bank had intent make any dif- 
ference between the money collected for their 
correspondents and that passed over the coun- 
ters the bank depositors. would 
equally objectionable, because equally false 
assumption, say that the money, having 
been traced into the bank safe, and not ac- 
counted for, must presumed remain 
there until the contrary can and 
that, the contrary not having been proved, the 
court will presume the money the safe 
contain that the beneficiary. ‘The con- 
trary proved moral certainty all the 
facts the case. say that does not 
lie the trustee’s mouth assert that had 
been wrongfully paid out would invoke 
receiver who represents creditors, well 
the delinquent trustee, and who must there- 
fore allowed show the very truth the 
matter. 

have treated this case one which 
cestui que trust. think that not en- 
titled considered, but that ought 
treated ordinary creditor, because 
the money collected, least large part 
it, was allowed remain for several 
months with the defendant’s bank. un- 
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derstand the course business among banks 
regard collections this kind, not 
expected that the same moneys that are col- 
lected shall forwarded. the contrary, 
they are uniformly treated the money 
ordinary depositors, and are remitted 
means the system exchanges credit 
which forms part the general mercantile 
business the country. The result 
ing such collections preference over the 
ordinary debts bank will make 
national banks preferred creditors every 
case insolvency other national banks. 
The statute (Rev. St. 5242) forbidding 
preferences the distribution the assets 
insolvent national banks not believed 
prevent beneficiary from following any 
trust money held for him bank into any 
new investment thereof made the bank. 
If, however, the doctrine could carried 
the extent claimed the Wisconsin even 
the Texas case, would seem 
unlawful preference under the act 
gress. 

Since writing the foregoing attention 
has been called case not accessible 
when the case bar was argued. 
504, one whose hands money had been 
placed invested used the entire amount, 
excepting $30, paying his personal debts, 
and made assignment. the 
creditor was not entitled preference, ex- 
cept the $30, which, appeared, 
came into the hands the assignee. An- 
drews, J., delivering the opinion the court, 
says 

clear, think, that upon ac- 
counting bankruptcy insolvency trust 
creditor not entitled preference over 
general creditors the insolvent merely 
the ground the nature his claim. 
know authority for such conten- 
tion. appears that trust prop- 
erty has been wrongfully converted the 
trustee, and constitutes, although changed 
form, part the assets, would seem 
equitable that the things into which the 
trust property has been changed should, 
required, set apart for the trust, sepa- 
ration impossible, that priority 
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should adjudged favor the trust es- 
tate for the value the trust property 
funds, proceeds the trust property, en- 
tering into and constituting part the as- 
sets. ‘This rule simply asserts the right 
the true owner his own property. But 
the general rule that, order 
follow trust funds, they must 
identified. The courts below 
seem have proceeded upon supposed 
equity springing from the circumstance that, 
ment White’s creditors, the assigned estate 
was relieved pro from debts which oth- 
erwise would have been charged upon it, and 
that thereby the remaining creditors 
will benefited. think this quite too 
vague equity for judicial cognizance.” 
Bill dismissed without prejudice. 


RAISED DRAFT—PAYMENT BANK 
HOLDING SAME FOR COLLECTION 
—RIGHT RECOVERY WHERE 
COLLECTING BANK HAS TURNED 
OVER PROCEEDS ITS PRINCI- 
PAL. 


Court Appeals New York, Second 
Division, March 19, 1889. 


NaTIONAL BANK NEw YorK SEA- 
BOARD BANK. 


draft plaintiff bank which had been fraudulently raised 
from $1,800, was received the bank for collec- 
tion only, and indorsed and forwarded defendant 
bank for collection for its account. Defendant bank cred- 
ited the bank with its amount, and afterwards received 
payment thereof from plaintiff. Plaintiff first learned 
the alteration about one month after payment the draft, 
and notified defendant, requesting repayment. this 
time the balance the credit the bank the books 
defendant exceeded the amount the draft, but this 
arose wholly from transactions and collections subsequent 
the date payment, the proceedsof the collection 
this particular draft having been previously paid over 
the bank defendant. Defendant refused refund, 
and plaintiff brought suit. 

That defendant was not liable refund the amount 
received 


Appeal from supreme court, general term, 
first department. 

the 7th July, 1885, the First Na- 
tional Bank Wallingford, drew 
the plaintiff draft the usual form for the 
sum eight dollars, payable the order 
one Frank Saxton, and delivered the same 
him. Subsequently, but prior July 15, 
1885, said draft was raised from eight dollars 
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eighteen hundred dollars, and that day 


said Saxton indorsed blank, and 


sented the Eldred Bank, Eldred, 
with the request that should collect the 
same ‘The Eldred Bank received 
said draft for collection only, giving back 
receipt that indorsed the order 
the cashier collection for 
account the Eldred Bank, Eldred, 
and once forwarded for collection the 
defendant, its New York correspondent, which 
received the morning July 16, 
and once notified the Eldred Bank, 
mail, that had been received and placed 
its credit. the next day the defendant 
presented it, through the New York clearing- 
house, the-plaintiff for payment, and the 
plaintiff thereupon, through mistake fact, 
paid the defendant draft for $1,800. 
The change said draft was unknown 
each said banks about the 15th day 
August, 1885, and all them acted 


good faith the premises. was the 


tom the defendant notify the Eldred 
Bank immediately failure collect any 
its checks drafts, anything wrong 
regard them. ‘The Eldred Bank waited 
until July 25, 1885, order sure that 
everything was all right, when, not having 
heard anything the contrary, became 
satisfied that the draft was genuine all re- 
spects, and paid over the proceeds thereof, 
less charges for collection, said Saxton. 
According the established course busi- 
ness between the defendant and the Eldred 
Bank, the former did not become responsible 
for said draft, for any draft forwarded 
for collection the cashier, but re- 
imbursed said Eldred Bank case the 
the defendant had made any credits, pay- 
ments, remittances, anticipation the 
collection the same, account there- 
The defendant, upon receipt said 
draft, credited the amount thereof the 
Eldred Bank the only account that kept 
with the latter. Said account was balanced 
July 21, 1885, and the balance carried 
the credit the same account, which re- 
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mained open until after August 15th, but 
that time the aggregate the debits therein 
the defendant the Eldred Bank, since 
last balancing thereof, including the bal- 
ance then existing favor the Eldred 
Bank, exceeded the aggregate the credits 
considerably more than the sum $1,800, 
with interest thereon from July 17, 1885. 
The plaintiff first learned that the draft had 
been altered the 15th August, 
when notified the defendant the fact, and 
repayment the difference between 
said sums, with interest, which the defendant 
refused, had already paid over the money 
the Eldred Bank, which turn had paid 
Saxton. this time the balance the 
credit the Eldred Bank the books 
the defendant exceeded the amount said 
draft, but said balance arose wholly from col- 
lections and transactions subsequent the 
date when said draft was paid. ‘The plaintiff 
brought this action recover from the de- 
fendant the difference between the genuine 
the altered draft. The justice, before 
whom the cause was tried without jury, 
found the foregoing facts, and also found 
specifically “that said sum $1,800, and all 
under the control the defendant July 
17, 1885, and July 25, 1885, belonging 
the credit said Eldred Bank, had 
been, prior August 15, 1885—the date 
the aforesaid notice—paid over the de- 
fendant said Eldred “that the de- 
fendant never had any title, ownership, inter- 
any part thereof, and never assumed any 
title, ownership, interest, property the 
same.” Said justice found conclusion 
law that the complaint should dismissed 
upon the merits, with costs, and, the judg- 
ment entered accordingly having been af- 
firmed the general term, the plaintiff ap- 
pealed this court. 
Francis Barlow, for appellant. 
Taylor, for respondent. 
Vann, (after stating the facts above.) 
When the draft question was paid the 
plaintiff under mistake fact, the defend- 
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ant either owned it, simply held for col- 
lection the agent the Eldred Bank. 
the defendant had then owned the draft, 
would have become liable, upon discovery 
the facts, refund the amount mispaid, pro- 
vided its condition had not the mean time 
changed that this would unjust. Bank 
Bank, Y., 316. however, the de- 
fendant did not then own the draft, but merely 
presented for payment the agent an- 
other bank, could not required repay, 


provided paid over its principal before 


notice the mistake. Farge 
Cow., 460; Mowatt McLelan, 
Wend., 173; Herrick Gallagher, 
Story 300. ‘The plaintiff claimed 
that the entry made the defendant its 
books the credit the Eldred Bank upon 
receipt the draft proved that belonged 
the defendant, while the defendant claimed 
that the restrictive indorsement the draft 
the Eldred Bank prevented any change 
title, and simply created agency for collec- 
tion. 

question fact thus arose the in- 
tention the parties the transaction, 
determined by. considering their words and 
acts, their course business, and all the 
surrounding circumstances. think that 
the decision this question favor the 
defendant the trial court, acting the 
place jury, conclusive upon us. More- 
over, seems settled that the title 
commercial paper received for collection 
bank, and forwarded its correspondent 
the usual course business, without any 
express agreement reference thereto, does 
not vest such correspondent, even has 
remitted upon general account anticipa- 
tion collection. Dickerson Wasson, 
Y., ‘Title passes only contract 
that effect, either expressly proved 
inferred from unequivocal course 
dealing. Scott Bank, Y., 289. This 
would involve, the case bar, agree- 
ment the part the defendant become 
absolutely responsible the Eldred Bank for 
the amount the draft, whether was cal- 
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not, without any right reimburse- 
‘ment for advances. .This was not the 
the parties the transaction 
appears from the undisputed evidence. 
case Bank Loyd, Y., 530, re- 
lied upon the plaintiff, the referee found 
that the owner check indorsed 
blank, and deposited bank, which re- 
ceived deposit money, entered the 
amount cash his credit his pass-book, 
and returned the book him. was held 
that under those circumstances the property 
the check passed from the customer, and 
vested the bank. other result could 
follow transfer absolute form and fact 
one party and its receipt cash the 
other. The learned counsel for the plaintiff 
concedes that agent who has received 
money paid mistake cannot compelled 
repay where has paid over his 
principal without notice, but contends 
that, the specific proceeds this draft 
were not paid over, the rule has applica- 
tion. 

The trial court found, and the evidence 
clearly shows, that the proceeds the draft, 
and also the entire amount that the Eldred 
Bank had its credit with the defendant 
when the draft was paid, had been drawn out 
least two weeks before the alteration the 
draft was discovered. Where payment 
made upon general account, with direc- 
tion its application, the law applies 
the oldest items—that is, the first debits are 
charged against the first credits, and the 
debt paid according priority time. 
Culver, Denio., 284; Webb Dickinson, 
Wend., 65. Culver, supra, 
293, the court said: “In the case run- 
ning account between parties, where there are 
various items debit one side and 
credit the other, occurring different 
times, and special appropriation pay- 
ments constituting the credits has been made 
either party, the successive payments and 
credits are applied discharge the 

items debit antecedently due, the order 
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time which they stand the 
other words, each item payment 
credit applied extinguishment the 
earliest items debt until 
think that this rule should applied 
the case under consideration, and that the 
amount received upon the draft had been 
paid over the defendant the Eldred 
Bank before was notified that the draft had 
been altered. 

The judgment appealed from should 
affirmed, with costs. 
All concur. 


TEES PERSONAL LIABILITY 
INDORSERS. 


Supreme Court Rhode Island, March 16, 
1889. 
MANUFACTURING 


Trustees estate under will indorsed promissory 
notes in their own names, adding thereto the words, “ Trus- 
tees estate Amos Smith.” That the trustees 
merely appending their signatures the title designating 
their representative capacity, without restricting the use 
apt words their liability such capacity, were liable 
the indorsements individually. 

Further held, That the fact that the trustees were empow- 
ered the will and was made their duty indorse the 
notes suit, was not sufficient relieve them from personal 
liability upon the indorsements, they not having stipulated 
that they were not liable. 


John Blodgett, for plaintiff. Arnold 
Green, for defendant. 

sumpsit eight promissory notes, all 
which are the tenor following, except that 
they bear different dates: “$3,000. 
dence, Sept. 10, 1883. Four months 
after date promise pay the order 
Amos Smith Co. three thousand and 
dollars, Roger Williams National 
Bank, value received. [Signed] Groton 
Smith, Agents. No.——. Due January 10, 
1884. Indorsed, Amos Smith Co, 
Francis Smith, Charles Morris Smith, 
Trustees estate Amos Smith.” 

The action brought under the statute 
against both the maker the 
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‘The defendants, Francis Smith 
and Charles Morris Smith, have filed two 
pleas, each which the plaintiff has de- 
murred. first these pleas is, sub- 
that the said Francis Smith and 
Charles Morris Smith are trustees under the 
will Amos Smith, deceased—a copy 
the will being annexed and made part 
the plea—and that, the performance 
their duty and trust under the will, they in- 
dorsed negotiable paper for the said Groton 
Manufacturing Company and other corpora- 
tions, amount many times the dam- 
the writ, which now overdue and 
that certain annuity and pay- 
ments the will specified are first charge 
the trust estate, which insufficient 
pay all the claims now outstanding 
lieved the trustees valid claims that 
the payment all claims against the trust 
estate thus made the will charge must 
made the trustees marshaling and 
distributing the estate their hands after the 
death the annuitant, accordance with 
the rules and principles court equity 
that there such court, organized and sit- 
ting the county Providence, with full 
equity powers and jurisdiction; 
said “trustees are suable and impleadable 
such court equity, and not The 
plea concludes with verification and 
prayer for judgment, whether this court will, 
against them trustees and against the 
trust estate held them, take cognizance 
such action. ‘The second plea filed 
equitable plea under the statute, and iden- 
tical with the first the verification, and 
then avers knowledge the plaintiff the 
issue said notes the provisions the 
will and the acceptance the defendant 
trustees the trusts thereof, and prays judg- 
ment whether this court law will, 
against them trustees, take cognizance 
this action whether the plaintiff should not 
seek its remedy, any has, the chan- 
cery side this court; whether judgment 
law should can issue against those trustees 
whether, any judgment issue, should not 
conditional judgment, which execu- 
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tion should stayed, await the decree 
court equity. 

The question raised the demurrers is, 
briefly stated, whether this action law can 
maintained against the defendants Francis 
Smith and Charles Morris Smith, they 
having indorsed the notes the performance 
their duty and trust, and the plaintiff, 
the issuing the notes, having knowledge 
the provisions the will and their accept- 
ance the trusts; whether resort must 
had proceedings equity subject the 
trust estate the payment the notes. 
apprehend that the answer depends upon 
the question whether the contract indorse- 
ment upon the notes suit regarded 
the contracts the defendants Francis 
Smith and Charles Morris Smith individ- 
ually. so, the action maintainable. 
not altogether uniform and consistent, but 
the rule sustained the great preponder- 
ance authority that trustee, guard- 
ian, executor administrator signs con- 
tract and merely appends his signature the 
title designating his representative capacity, 
without restricting the use apt words 
his liability his representative capacity, 
liable the contract individually. 
Story, Prom. Notes, 63, the rule stated 
follows: trustees, guardians, execu- 
tors and administrators, and other persons 
acting autre droit, they are, law, gener- 
ally held personally liable promissory 
notes, because they have authority bind, 
directo, the persons for whom for 
whose benefit for whose estate they act; 
and hence, give any validity the note, 
they must deemed personally bound 
the makers. true they may exempt 
themselves from personal responsibility 
using clear and explicit words show that 
intention, but the absence such words 
the law will hold them bound. 
executor administrator should make in- 
dorse note his own name, adding thereto 
the words ‘as executor,’ ‘as administra- 
would personally responsible 
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bility should confine his stipulation pay 
out the The doctrine also 
very clearly stated Zaylor Davis, 110 
S., 335; Sup. Ct. Rep., 147, thus: 
“When trustee contracts such, unless 
bound, one bound, for has 
principal. trust estate cannot promise. 
The contract therefore the personal under- 
taking the trustee. trustee holds the 
estate, although only with the power and for 
the purpose managing it, personally 
bound the contracts makes trustee, 
even when designating himself such. The 
mere use the promisor the name 
trustee, any other name office em- 
ployment, will not discharge him. 
trustee, contracting for the benefit 
trust, wants protect himself from individ- 
ual liability the contract, must stipu- 
late that not personally responsi- 
ble, but that the other party look solely 
the trust estate.” See, also, Vir- 
gin, Me., 532; Bank Lane (Me.), 
Atl. Rep., 683 Cal., 168 
Bannister, Cow., 31; New Nicoll, 
Y., 127; Thacher Mass., 
Forster Fuller, Mass., Fiske Eld- 
Gray, 474; Packard Nye, 
Metc., 47; Bloom Wolfe, 286; 
Hayes Crutcher, Ind. 260; Hayes 
Matthews, Ind., 412; Bingham Stew- 
Minn. 106 (Gil., 96); Wren 
man, Miss., 616; Avenv. Beckom, Ga., 
Johnson Gaines, Ala., 791. 

The counsel for the defendant trustees 
concedes that note made trustee binds 
him individually, but contends that the doc- 
trine rests upon the principle that trustee 
has power contract debts, and evi- 
dence them, and hence that note signed 
B., executor, guardian, trustee, becomes 
court law simply the obligation 
far the plaintiff concerned; and 
argues that the doctrine not applicable 
the case bar, because the indorsement 
notes like those suit the will put 
into the power the trustees and made 
part their duty, that, the reason ceas- 


ing, the rule itself ceases. Although has 
sometimes been stated that the reason why 
the trustee held personally liable upon his 
contracts trustee because has 
power bind the trust estate, being lik- 
ened agent who has exceeded his au- 
thority, think the true reason why 
held personally liable upon such contracts 
that has principal, or, rather, the 
principal himself. ‘The contract therefore 
necessarily his and his alone. But, however 
this may be, not think that the fact 
that the defendant trustees were empowered 
the will and was made their duty in- 
dorse the notes suit, sufficient relieve 
them from personal liability upon these in- 
dorsements, they not having stipulated that 
Williams, Giff., 150, promissory note 
given creditor one the executors 
the name the testator’s firm while the execu- 
tor was carrying the business pursuant 
directions the will, but was ignorant that 
the estate was insolvent, was held per- 
sonally binding the executors. So, also, 
tors empowered will carry the busi- 
ness the testator after his decease were 
held personally liable for the debts contracted 
doing. And see, also, Wild 
enport, Law, 129; Atl. Rep., 295; 
land, Ves., 110; Owen Delamere, 
Ch. Div., 548. 

The for the defendant trustees sug- 
gests, further, that hold these trustees lia- 
ble personally punish them for the faith- 
ful performance, within the limits their 
powers, the trusts imposed them, well 
known the plaintiff. The situation the 
trustees, the trust estate insufficient 
indemnify them fully for the debts which they 
have contracted, is, indeed, hard, but 
one which they have voluntarily placed 
themselves, and though may sympathize 
with them, cannot that account relax 


the rules law their behalf. The 
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and second pleas, being those filed said 
are overruled and the demurrers 
thereto are sustained. 


PROMISSORY NOTE—SIGNATURE 
CORPORATION— 
LIABILITY. 


Court Appeals Kentucky, February 21, 
1889. 


Anote which directors the Jonesville and Glencoe 
Turnpike Road promise pay,” was signed with the 
names the directors without any official designation. 
Action was brought thereon against the signers individ- 
defendants demurred upon the ground that the 
writing was the obligation the 

Upon the face the note the corporation not 
liable, but the writing must, upon its face, re- 
garded the undertaking the parties whose names ap- 

liability must raised proper answer, and 
not demurrer. Demurrer overruled. 
Appeal from circuit court, Owen county 


judge. 


Action McKensey against Ed- 
wards and others promissory note. 
demurrer petition having been 
sustained, and the petition dismissed, 
appeals. 

Greene, for appellees. 

asthe assignee the obligation, seeks 
obtain personal judgment upon this note 

“JONESVILLE, Ky., August 12, 1879. 

directors the Jonesville and Glen- 
coe Turnpike Road promise pay An- 
drew Hearne two hundred this note 
bearing ten per cent. until paid. 

“J. Epwarps. 
“J. GREENE. 


The petition the usual form when 
based upon promissory note. demurrer 
sustained it, and the action dismissed, 
upon the ground that the writing the obli- 


gation the corporation, and not the 
signers individuals. find case de- 
cided this court where the obligation sued 
upon was exactly similar. 

Mon., 201, and Whitney Sudduth, Metc. 
(Ky.), 296, the promise the defendants pay 
was both joint and several. ‘The obligations 
were clearly this form, and the cases were 
made turn upon this point, was held 
that the several promises could not other- 
wise than personal. 

The case Yowell Dodd, Bush, 581, 
distinguishable from the one now before us. 
that case the obligation read 

“Twelve months after date, the president 
and directors the Hustoneville and Brad- 
fordsville Turnpike Road Company will pay 
Leroy Yowell twelve hundred dollars, for 
value received, six per cent. interest from 
date, this 16th day November, 1865. 

Dopp, Pres. 
YOWELL, 
“Jas. 
“M. 

was held the obligation the 
company. ‘The differences between and 
the writing now question are italicized 
above. Itdoes not appear that the president 
the company united the execution 
this one. however, may not mate- 
rial. The record does not disclose whether 
ever, does not appear it, and official 
designation annexed the name any 
one the signers. Upon the other hand, 
personal pronouns words expressly in- 
dicating personal liability are indicated. 
action could, however, have been main- 
tained upon against the corporation with- 
out averment mistake fraud its 
execution. company mentioned. Upon 
the face the note there one tosue but 
the makers it. 

petition founded upon against the cor- 
poration would not sufficient, 
drawn the usual form one upon note. 
would have been necessary aver mis- 


| 
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take the execution, and asked reforma- 
tion the obligation. The party would 
have been compelled set the omission 
mistake the drafting the note, and 
that inadvertence, for some other rea- 
son, did not show the real and true obligor. 
The face the obligation does not show that 
the corporation received the consideration, 
that was applied its benefit; and 
action could not maintained upon 
against the corporation without averring, and 
proving, denied, that was executed and 
received its obligation, and that mu- 
tual mistake its execution this fact was not 
made appear. Upon the face the note 
the corporation not prima facie 
cannot properly said that upon its face 
purports the note the company. The 
company” does not promise pay it. 
would have been necessary make these 
independent averments maintain action 
against the corporation upon it, necessarily 
results that the writing upon its face must 
regarded the undertaking the parties 
whose names appear its obligors and the 
question individual corporate liability 
must raised proper answer, and not 
demurrer. Peck White, Ky., 243. 
Judgment reversed, and cause remanded, 


directions overrule the demurrer, and 


for further proceedings consistent with this 
opinion. 
ABSTRACTS. 


NATIONAL BANK—PURCHASE PROPERTY 
EXECUTION—AGREEMENT WITH TRUS- 
TEE MANUFACTURE AND SELL—SALE 
VIRES. 


national bank having obtained judg- 
ment against one L., caused execution 
issued thereon, and the personal property 
the sale B., acting the interests the bank, 
purchased the property, and then entered into 
agreement with L., the debtor, that the 
latter should proceed manufacture and sell 
certain raw material purchased, and after 
deducting salary for himself and the usual 
expenses the manufacture, should pay the 
proceeds the bank. 


LAW JOURNAL. 


Held, That the transaction 
bailment and not sale, and consequently the 
goods were not liable taken and sold 
execution subsequent judgment creditor 

Further held, That the question the 
power national bank purchase per- 
sonal property for its protection, and 
carry business mill the name 
trustee, cannot settled collateral 
proceeding, but can only raised the 
government direct proceeding. 

Lippincott Longbottom, Common 
Chester Co., Pa., April 28, 1889. 


Contract INDORSED NOTE—GUARANTY 
SURETYSHIP—FAILURE PROCEED 
AGAINST PRINCIPAL—WHEN Surety 
CHARGED. 


The following contract, indorsed the 
back promissory note, was held bea 
contract suretyship, and not guaranty: 

For value received, we, hereby guar- 
antee the payment the within note ma- 
turity, and all times thereafter, and waive 
demand, protest and notice non-payment 
thereof.” 


The signer thereof being heid surety, and 
not guarantor, not discharged from lia- 
bility the mere neglect the plaintiff 
pursue the principal until after became in- 
solvent. 

action such contract, order 
that the general rule relating the discharge 
surety, neglect proceed against the 
principal after due notice, should apply, the 
affidavit defense must aver that the request 
proceed was accompanied declaration 
that, unless was complied with, the surety 
would hold himself and the affi- 
davit should also clearly show that the notice 
was given after the maturity the principal 
obligation, and time when compliance 
therewith would have been effectual against 
the principal. 

zerne Co., Pa., April 13, 1889. 


f 
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decision was rendered last month 
Judge O’Brien, sitting special term 
the supreme court, New York, the suit 
David Gould, stockbroker, against 
George Seney, Samuel Shethar, the Metro- 
politan Bank and the Ohio Central Railroad 
Company, for accounting fund 
$5,000,000, with which Sheney and Shethar 
were entrusted, for the purpose construct- 
ing links road which would connect the 
Central, Atlantic and Northwestern and 
the Richmond and Allegheny Railroads. The 
judge holds that there was evidence 
fraud the defendants Seney and Shethar, 
that they acted bad faith, but be- 
lieves that the plaintiff entitled ac- 
counting, and, therefore, grants him in- 
terlocutory judgment for accounting. 
Gould claimed that fund $5,000,000 was 
subscribed himself and other stockholders 
the roads interested, which Seney and 
Shethar were made trustees. This money 
was distributed follows: $500,000 
for the Ohio Central, $1,250,000 for the 
Richmond and Allegheny, $3,000,000 for 
construction and for the Atlantic 
and Northwestern. 

Gould claimed that that money was ad- 
vanced the Ohio Central and the Rich- 
mond and Alleghany when they were insol- 
vent. latter company gave Seney and 
Shethar $2,000,000 first mortgage bonds 
security. These bonds were subsequently 
turned over the Ohio Central, and 
delivered the Metropolitan Bank col- 
lateral security for loan made 
the bank the company. 

The plaintiff charged Seney and Shethar 
with bad faith, and with diverting 
large part the fund purposes wholly 
foreign those for which the money was 
subscribed, and with breach trust for fail- 
ure obtain adequate securities for the 
money diverted, and with causing permit- 
ting through fraud negligence, the securi- 
ties actually obtained, and representing the 
portion the road debased im- 
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paired value. also maintained that 
$150,000 was applied the coupon ac- 
count, and asked for accounting from the 
Metropolitan Bank and the Ohio Central for 
the $2,000,000 bonds the Richmond 
and Allegheny which had been given 
Seney and Shethar guarantee the return 
the $1,250,000. 

Judge O’Brien, conclusion, gave judg- 
ment for the defendant, the 
Bank, dismissing the complaint the 
$2,000,000 bonds the Richmond 
Allegheny Railroad Company. 


Judge Barrett, the supreme court, on- 
May 15th, appointed Arthur Sedgwick 
referee proceedings for the voluntary dis- 
solution the Union Bank, the place 
business which located No. 747 Fifth 
avenue, New York City. majority the’ 
directors and owners more than 
the stock favor the dissolution. ‘The bank 
has been existence twenty months, but has 
paid dividends, has surplus, and after 
paying all creditors there will not suffi- 
cient sum pay stockholders the par value 
their stock. claimed that there not 
adequate volume justify the 
maintenance the bank. Its capital stock 
$250,000; there due depositors, etc., 
$326,108, and the assets are estimated 
$567,689.14. 

QUERIES AND REPLIES. 


GREENCASTLE, IND., May 31, 1889. 
Editor Banking Law Journal. 

Does the law Indiana require 
national bank give list its stockholders 
for assessment taxes under the following cir- 
Our bank charter bears date March 
1883, and held that time United States 
bonds that cost about $52,000, and had hand 
which returned for taxes. did 
not open for business until May 1883; neither 
did receive any currency from Washington until 
that date. Now comes our city treasurer and 
claims taxes and delinquent fees from for that 
year ourentire capital stock $100,000, when 
there was but sixty per cent. our stock paid in. 
April and most that United States 
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Answer. The question presented whether 
the shareholders the bank were subject 
taxation their shares for the year 1883, 
and the bank officers under obligation re- 
turn list such shareholders for that year 
for assessment taxes. 

the first place, the fact that the capital 
the bank was invested United States 
bonds does not exempt the shares from taxa- 
tion. ‘The shares national bank the 
hands the shareholders are subject 
taxation, although the whole capital the 
bank invested national securities. 
The Commissioners, Wall., 244; Van 
Allen The Assessors, Wall., 

This fact, therefore, not material. 

the laws Indiana, force 1883 
well the present time, personal property 
listed for taxation between April and 
June each year, with reference the 
quantity property held owned the 
first day April; and the person purchasing 
acquiring property the first day April 
considered the owner that day, and 
assessed and liable for the taxes that 
year. Rev. Stat., Secs. 6280, 6281. 

This applies shares national banks, 
which are taxable the same rate other 
personal property, and with reference their 
value April the current year. 
Sec. 

And has been held that 
which liability created after April first 
can relate back make the creditor 
liable taxed for that year de- 

Consequently, the shares were not tax- 
able until after April first, the shareholders 
were not liable for taxes thereon for that year; 
but if, April such shares were subject 
taxation, the liability exists. The question, 
then, narrowed down whether, April 
1883, the national bank shares mentioned 
our correspondent were subject taxation. 

discussing this let first glance the 
provisions law relating the organization 
national banks connection with the facts 
the case see the status the bank 
April 1883. Congress has made provis- 
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ion for the formation national banks 
the parties entering into articles associa- 
tion, and also making organization 
ficate. Rev. Stat., Secs. 5133, 5134, and has 
declared that “upon duly making and filing” 
such instruments “the association shall be- 
come, from the date the execution its 
organization certificate, body corporate, 
and, such, and the name designated 
the organization certificate, shall have 
power” (1) adopt and use corporate seal 
(2) have succession, etc.; (3) make con- 
tracts (4) sue and sued, etc.; (5) 
elect appoint directors, etc.; (6) pre- 
scribe by-laws, etc., and (7) exercise all 
such incidental powers shall necessary 
carry the business banking, etc. 
“But association shall transact any busi- 
ness except such incidental 
sarily preliminary its organization, 
has been authorized the comptroller the 
currency commence the business bank- 
ing.” Sec. 5136. 

Fifty per cent. the capital stock 
paid before can authorized com- 
mence business (Sec. 5141); and after the 
comptroller has been notified the payment 
least fifty per cent. the stock, and 
that the association has complied with all the 
provisions law, and after examination 
has been made him into its condition, and 
appears that the association lawfully en- 
titled commence the business banking, 
certificate authority commence busi- 
ness thereupon given. Id., Secs. 5168-9. 

Viewing these provisions, see that while 
upon the making and filing its articles 
association and organization certificate 
national bank becomes body corporate, 
from the date the execution its organi- 
zation certificate, and vested with all the 
powers appertaining such associations 
that time, yet those powers are held check, 
and cannot exercised, except such are 
incidental and necessarily preliminary its 
organization, until the final act necessary 
its existence has been performed—namely, the 
giving certificate authority com- 
mence business the comptroller the 
currency. 
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Now, what are the facts this Our 
correspondent states that the bank charter 
bears date March 1883, which take 
the date the execution its articles 
association and organization certificate, and 
the date which became body corporate, 
prescribed the act. further states 
that the bank did not open for business, nor 
receive any currency from Washington until 
April 1883. the bank was authorized 
the comptroller the currency com- 
mence business before April 
think there question but that the shares 
were subject taxation for that year; but 
the certificate authority commence 
business was not issued until after April 1st, 
which take and assume the case, 
are opinion that the shares were not sub- 
ject taxation for the year 1883. April 
the bank was inchoate and incom- 
plete condition. its organization 
certificate had been filed and was 
declared body corporate, but all this 
the final action the comptroller 
authority commence business— 
live, speak. If. the comp- 
troller had upon examination found defect 
capital, other sufficient cause, and had 
refused grant authority commence busi- 
ness, could hardly claimed that the cor- 
poration was then,a national bank, its 
shares taxable national bank shares. Until, 
therefore, the final act necessary its exist- 
ence national bank had been performed, 
and while was uncertain whether not 
would ever become anational bank, the shares 
could not listed and taxed national 
bank shares. 

might claimed the contrary that 
although the certificate authority com- 
mence business was not issued until after 
April upon its issue, related back 
the time the bank executed its organization 
certificate and became body corporate, and 
made the bank full-fledged corporation from 
that time. But the shares were not taxable 
April hold that subsequent act 
would make them so, would conflict with the 


after April can relate back make 
the creditor liable taxed for that year 
for such demand. 

opinion which have expressed 
the non-liability the shares for taxation 
analogous case, which was decided the 
supreme court South Carolina 1873; 
Charleston Peoples’ National Bank. 
that case national bank voted increase 
capital stock from 7,500 10,000 shares, 
and before January 1872, the 2,500 ad- 
ditional shares were duly and 
paid in. January semi-an- 
nual dividend was declared and paid both 
the old and new shares. ‘The increase was not 
approved the comptroller the cure 
rency, nor his certificate issued 
until January 1872. January 1872, 
the bank returned the comptroller only 
the amount its capital stock, 
subject taxation the general government, 
and the return and payment was accepted 
the comptroller. ordinance the city 
council Charleston authorized tax for the 
year 1872 upon the taxable property said 
city, “in the hands taxpayers the 
January, question was, had the 
city council right levy the tax the ad- 
ditional 2,500 shares stock? The court 
held that such new shares were not subjects 
taxation under the ordinance. The act 
Congress provides that “no increase shall 
valid until the whole amount such in- 
crease shall paid in, and notice thereof trans- 
mitted the comptroller, his certificate 
obtained specifying the amount such in- 
crease capital stock, with his approval 
thereof, and that has been duly paid 
part the capital such association.” 

The court says: ‘The the 
part the respondent (the city) proceeds 
upon the ground that the proposed increase 
the capital the said 2,500 shares was 
effected the subscription that extent, 
and the acceptance certain securities 


for, held the cashier trust for the asso- 
ciation. this well founded, then the in- 
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crease does not depend compliance with 
the conditions expressed the act Con- 
gress, but arrangements which the share- 
holders, originally organized 
may make with third persons, the face 
the very law which they owe the existence 
their association, and under which, 
assumed, they are least carry out the 
the attempt give force these shares 
valid and properly constituted shares the 
association, before the approval the comp- 
troller, when, point fact, the increase 
the capital depended upon it. reso- 
lution July 1871, increase the num 
ber shares, its very terms, made de- 
pendent such approval. obtained, 
the capital remained originally fixed. ‘The 
act the stockholders that end was 
more than proposition among themselves, 
the effect which was subject the assent 
the higher authority designated the act 
Congress. solution the proposition 
may tested the inquiry whether, be- 
fore January 1872, any one the so-called 
stockholders could have required the associa- 
tion issue certificate for the shares 
agreed taken him. Only ong an- 
swer could given it, and that, ap- 
pears us, would conclude the respondent 
from imposing the tax, which must upon 
shares the capital stock which, before the 
7th January, 1872, was limited the amount 
originally allowed the 
organization. supposed that these 
additional shares are subject the tax because 
the $250,000 which they represent was actu- 
ally paid before January 1,1872, and semi- 
annual dividend declared and paid them 
for the half year then ending. ‘The ordi- 
nance question imposed the tax 
able property within the said city the 
hands taxpayers 1st January, 1872. 
The proposed increase the capital was 
condition precedent, the performance 
which the approvalof the comptroller de- 
pended. had withheld it, the very 
which was necessary make the 
money deposited the medium through which 
the certificates the additional shares 
could right demanded was wanting. 
That the money thus subscribed remained 

possession the bank, and that those 
who had advanced received the 7th 
January, 1872, dividend for the half year 
ending the first day the said month, 
common with the original stockholders, can- 
not affect the question. ‘The original stock- 
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holders could apply the profits the bank 
their own pleasure, and those who were 
interested restricting the application 
the dividends the original stock not 
complain, the want objection cannot con- 
vert what must considered mere pro- 
posals for stock, into valid and legal 
not the dividend, but the 


The view which the comptroller the 
currency took the liability the said 
2,500 shares the tax the governmentis 
clear, from the fact that although the said 
banking association January 1872, re- 
turned him, subject taxation the 
government, only 7,500 shares, imposed 
tax beyond them, and accepted the said 


return and payment compliance with 
the law. 


decision this case based the 
theory that, although the money was paid, and 
the new shares fact issued, their existence 
new shares was not valid, and they could 
not taxed such, until the comptroller, 
acting under the law, had given his approval 
their issue. ‘The same reasoning applies 
the present case. Although the prelimi- 
nary requirements had all been complied 
with, the fifty per cent. paid in, the necessary 
papers filed, and the association, form, was 
body corporate, the validity all this 
hinged and depended upon the final act the 
comptroller granting the authority com- 
mence business. Without this, there would 


national bank, and national bank 


shares subject taxation. the certificate 
authority, therefore, was not issued until 
after April 1883, the shares the bank, 
our opinion, were not subject taxation 
for that year, and the bank officers not re- 
quired return list its shareholders for 
assessment taxes. the certificate was 
issued before April however, the 
shares would taxable, and the fact that 
there was but per cent. the stock paid 


-in that time would not alter the case, 


national bank shares are taxed their actual, 
and not their par value. 


New York, June 1889. 
Editor Banking Law Journal. 
Dear Sir: promissory note for $1,000, 
able three months after date, was recently offered 


THE BANKING 


for discount, regular all parts, excepting that 
after the words ‘‘value received,” the bottom 
back over the first indorser’s name, whose order 
the note drawn, are written the words, 
renewal.” Both additions are the handwriting 
the signer the note. What limitation, 
any, may legally inferred from these additions, 
the full liability the drawer and indorsers 
the person discounting the note? And, the 
words, use,” explicitly show that the 
note bear interest from its date, that 
discounted the rate per cent. per annum 
from the face, such discounting would usuri- 

Answer. With reference the lia- 
bility the maker. 

The word use, the sense interest for 
money, was vogue the sixteenth and 
centuries, but its application 
that connection now rare. 
Worcester’s Dictionary, find 


“Use. Interest paid for 
the use money. 


The premium paid for the possession 
employment borrowed money; inter- 

Citing 

art more obliged pay duty and 


tribute, and principal, 
Taylor, 


‘The Imperial Dictionary: “Use. 
Interest for money.” 

Citing 

become mere usurer, and want make 
use upon 

The only case have been able find 
which the word has been construed 
meaning connection with commer- 
paper, very early one, namely: 
Morris, decided 1786, the 
Superior Court Connecticut, reported 
Kirby’s Reports, 145. that case McClel- 
lan sued promissory note, which 
read follows 


“For value received promise pay 
Samuel McClellan, his order, £17 3s. 5d. 
the first day April next, use paid.” 


The declaration contained averment 
was meant the words use paid,” 
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and the court common pleas gave judg- 
ment for the defendant the ground un- 
certainty the averment. ‘This judgment was 
reversed the superior court, who said 

“The only exception the declaration 
the original action the uncertainty the 
words, use till paid,” and that there 
averment make them certain. But the 
obvious meaning and intention these words, 
taken connection with the subject matter 
which they are related, must be, that 
case the principal sum the note should not 
paid the time limited for payment, use 
interest, should allowed thereon after 
that time until paid. And the note being de- 
clared upon, according the words it, 
the legal sense and operation may under- 
stood with sufficient certainty without any 
special averment.” 

The note referred payable with 
was therefore payable interest.” 
not consider, however, that discounting 
such note deducting the interest six 
per cent. its face, would constitute usury. 
The note, being payable three months, with 
interest, was really promise pay $1,015 
maturity, and discount the rate six 
per cent. the principal alone was less, 
and not greater rate than six per cent. 
the total amount the obligation payable 
maturity. But, looked the view that 
interest its face has been already received 
the discounter, and receives payment 
the principal and interest maturity, 
will have received the interest twice the 
obligation, the claim that the transaction 
usurious cannot now made, because the 
intent take usury clearly lacking, and 
the extra interest provided paid the 
note has not yet been received, and need 
never be. 

note, therefore, valid obligation 
the hands the holder, against the maker 
and the words the back, “for renewal” 
way affect his liability. 

With reference the liability the 
indorsers, the words above the signature for 
renewal” carry notice subsequent purchas- 
ers the special object for which the in- 
dorsement was made, and put the party sub- 
sequently acquiring upon inquiry. ordi- 
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nary indorsement, without more, course 
makes the indorser liable case due de- 
mand and notice; but indorsement for 
renewal” restricts the liability the indorser 
the special object for which the indorse- 
ment made, and puts the party 
quently discounting upon inquiry. Ordi- 
narily, from such indorsement, would 
inferred that the instrument was designed 
given the holder previous note 
replace it, and that the former note 
was surrendered and cancelled and if, 
instead this, the holder has discounted 
stranger, the latter takes, with notice, 
and the prior indorsers would allowed 
defend the ground that their indorse- 
ment they only intended liable the 
event that the note was given renewal the 
holder prior note, and instead this the 
note had been negotiated and its proceeds 
diverted. defense, however, could not 
made the immediate indorser the 
holder; and, course, the latter could 
prove that the proceeds the note had been 
applied the object for which the indorsers, 
their indorsement, intended the note should 
apply, all the indorsers would held. See 
Hale, Ct., 338, for somewhat 
analogous case. 


SOMERVILLE, TENN., June 1889. 
Banking Law 

Sir: acollection item, received 
country bank, without special instructions not 
protest, presented, payment refused, and the 
only notary the place happens out town, 
what steps are taken hold indorsers? 
there was any other official than notary con- 
bank, would that alter the matter? 
course, want answer applicable Tennessee 
eases. 

that protest should made notary pub- 
lic person but has been held that where 
notary can conveniently found, the pro- 
test may made any respectable private 
person the place where the paper dis- 
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266, Peters, J., said: 

there legal notary there, 
mand and refusal payment, sufficient 
the protest made out and drawn 
inhabitant the place where 
the bill payable, the presence two. 
witnesses.” 

And Kentucky private citizen may 
protest bill the presence two witnesses, 
notary can had, but cannot charge 


notarial fees for doing so. Bank 


Kentucky, Mon., gt. 

has been questioned some text-writ- 
ers whether witnesses are, general, neces- 
sary any protest, unless required 
statute, but safer, where protest made 
private citizen, that they should 
present. 

Referring, now, particularly the laws 
Tennessee, find decision applicable 
the question. Randolph Commercial 
Paper, 1139, the statement made: “It 


has been held Tennessee, under the act 


1835, that bill note must protested bya 
notary.” Citing, Morris, Head, 
‘Turning that case find the point 
the decision that notary has 
authority do.an official act outside the 
county for which appointed and com- 
missioned. ‘The action was note, 


Bolivar, Hardeman county. 
notary’s certificate, offered 
showed that was made notary for the- 


county Shelby. purported its face 
have been made Memphis, the residence 
the notary. ‘The court held that whether 
made Bolivar was unim- 
portant; either case was nullity, be- 


cause, under the statute 1835, the 


notary was confined the county for 


which was appointed and commissioned.. 
the course the opinion, and leading 


the statement that the protest should have 


been made notary Hardeman county,. 


the court says: 


well settled, general principle,. 
that protest bill note must made 


notary the place payment.” 


This language all there the 


a 
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justify the assertion made Randolph 
Commercial Paper that had been held that 
the protest must made notary, and 
clear that such ruling was intended. 
The point which the court desired empha- 
size this language was that the protest 
must made the place payment,” not 
that must made notary, and this 
shown the fact that those words are 
italicized the opinion. ‘The question 
before the court was not the power 
person not notary make protest 
the notary’s absence, but the validity 
the act notary beyond the county for 
which was appointed. 

Nothing appearing, therefore, 
statutes decisions Tennessee the 
contrary, must presumed that the gen- 
eral law prevailing elsewhere will apply, and 
that where notary can had protest 
respectable private citizen will valid. 
The protest clerk court, mayor, re- 
corder, other official, the absence 
statute specially conferring the power 
upon such officer, more effectual 
than private citizen, and not ne- 
that any such officer should em- 
and accepts the agency collect, should 
cause protest made, cases where 
holds paper for collection other parties. 
has been held, however, that negli- 
gence the part transmitting bank 
send check direct the drawee, and that 
the latter under obligation undertak 
the collection. 


ARI., June 1889. 
Editor Banking Law Journal. 

you please advise what 
items the enclosed statement are taxable— 
county bonds and shares being non-taxable 

RESOURCES. 


County 60,000 
$120,000 
LIABILITIES. 
Due depositors $70,000 
Capital 40,000 
$120,000 
CASHIER. 


Answer.—The laws Arizona provide 
that “all property belonging corporations 
shall assessed and taxed, but assessment 
shall made shares stock,” the as- 
sessment and taxation both shares and cor- 
porate property would double taxation. 
Rev. Stat., Sec. 2633. 

Also that “whenever solvent debts are as- 
sessed, the person assessed may deduct there- 
from his Sec. 2631. 

The county bonds the bank being ex- 
empt, its loans and taxable cash subject 
taxation not amount the sum due de- 
positors, which would seem have the 
right deduct, and consequently not 
see that there any property held the 
bank subject taxation. 


FRIENDLY GREETING. 


Rooks, CASHIER FAYETTE COUNTY 
BANK, SOMERVILLE, TENN.: send 
the BANKING JouRNAL one year. feel 
that supplies proper the current litera- 
ture for banks, and trust you will make neces- 
sity all who have with the various ques- 
tions banking law. However, one criticism, 
please, the make-up your initial number. 
you make your journal valuable hope 
you will, your subscribers will want preserve 
the volumes binding. Your first number 
marred the advertisements the last page. 
Publish many advertisements you can get, 
but all other respectable banking magazines 
do, inserting added pages, with separate paging 
for your advertisements. doing you will 
both enhance the value and beauty your maga- 
zine and please your subscribers, too.” 


Mo.: are receipt the first number 
the BANKING LAW edited and pub- 
lished Thomas Paton, New York. 
excellent publication and fills field useful- 
ness heretofore neglected. Mr. Paton has had 
number years’ experience this direction, 
having edited the law department Rhodes’ 
Journal Banking the past five years.” 


have received the first number the BANKING 
Law published and edited Thomas 


THE BANKING LAW JOURNAL. 


Paton, New York. This new enterprise 
thirty-two page semi-monthly, and, judge from 
the number received, well conducted and 

VAN VALKENBURG, CASHIER UNION STATE 
Bank, City, Iowa: greatly 
pleased with your initial number THE BANKING 
Law notice, however, that you call 
for short articles practical banking. think 
that mistake. Your journal should, 
opinion, strictly devoted and decisions, 
its name implies. that field well- 
Others have long since ‘occupied the 
land’ general way, and you encroach, you 
will simply soliciting the public for share 
the ‘rich Your journal stands 
alone and commands patronage. There more 
banking’ its published law and de- 
cisions than all the bankers the country ever 
dreamed of.” 

ALEXANDER, CASHIER UNION Sav- 
INGS BANK, St. CHARLES, From 
usal, careful leisure permitted, the first 
issue, very favorably impressed with the 
value such publication those the active 
management banks. There seems 
place and for such journal, and hope 
you will have full measure merited success.” 


must congratulate you the character the 
first issue your journal. have not 
carefully read every article, but have several, 
and think them well calculated interest not 
only bankers, but bank lawyers. Digests de- 
cisions like that the collection interest from 
national banks when paid usuriously should 
very valuable lawyers. The mere reference 
cases, usually done, always entails much 
labor hunting them up, even when lawyer 
has the books reporting the cases his library. 
Such digests yours this instance give the 
legal points once and with work. Naturally, 
you will give full index contents every year, 
though you have not said this the initial num- 
ber, and with this each volume will treasured 
repository the laws and decisions, far the 
questions have been touched on, that will re- 
ferred year after year.” 


WILLIAMS, PRESIDENT FARMERS’ BANK, 
MECHANICSBURG, OHIO: received the first 
number your journal, and are much pleased 
with it.” 


First NATIONAL BANK, 
have received No. THE BANKING Law 
JOURNAL, and must say that seems just 
the thing have been looking for. What bank- 
ers want are decisions condensed.” 


subscription for your journal for one year, permit 
express approval its aim and purpose. 
publication strictly devoted banking law and 
decisions necessity bankers, and will un- 
doubtedly appreciated. especially pleased 
with that branch entitled Queries and Replies,” 
and consider the thorough way which you deal 
with the questions submitted, matter great 
practical utility and value. Questions are con- 
stantly arising the business bank difficult 
solution, and the opportunity offered early 
and thorough reply through your pages some- 
thing which alone worth far more than the sub- 
scription price.” 


ADVERTISING 


The circulation the JOURNAL already large, 
and constantly increasing. taken not only 
bankers, bank attorneys and trust companies, 
but also considerable number mercantile 
houses, who find its published decisions and re- 
plies questions use and value their busi- 
ness. Published twice month, 
information lasting value and 
ferred to, the JOURNAL especially desirable 
medium for the advertisements those who de- 
sire present the nature and details their 
business the financial and commercial world. 
The rates for advertising are reasonable and will 
found printed the first page the 
The Directory” designed for the 
use bankers who not desire more general 
advertising. presents the name and location 
the bank, names its officers, its capi- 
tal and surplus, and names correspondents, 
and any other condensed information which the 
bank may desire publish. The charge for two 
more lines therein nominal only. The 
bank are frequently subject change, and 
the ‘‘Directory” will corrected these particu- 
lars each issue, upon notice, without extra charge, 
its advantages are apparent. 


GENERAL AGENCIES. 


are about form general agencies for our 
publication, and wish correspond with respon- 


sible parties who desire interest themselves 


the work. 
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